DURHAMCOUNTY
Board of Elections

DURHAM COUNTY BOARD OF ELECTIONS
Minutes of Board Meeting
Friday, December 4, 2020 4:00 P.M.

Members Present

Phil Lehman, Chairman
Michael Gray, Secretary
Pamela Oxendine, Member
Gregory Irby, Member
Dawn Baxton, Member

Staff Present

Derek Bowens, Elections Director
Alan Resley, Absentee Coordinator
James Graves, Elections Systems Specialist

County Officials Present: Willie Darby, County Attorney

Audience Members Present: See attendance log.

Meeting opening

Chairman Lehman called the meeting to order at 5:03 p.m. and led the Pledge of Allegiance.

Approval of Agenda

Mr. Bowens presented the Board with the agenda for the meeting. Following review, Mr. Irby moved to
approve the agenda. The motion was approved by all, 5-0.

Public Comment and Questions

There were no public comments or questions.
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New Business

a.

Protest Hearings (GS 163-182.10(b))

After consulting with the NC State Board of Elections, counsel Trevor Stanley representing
Justice Paul Newby found there was no evidence that the Durham County Board of
Elections failed to follow guidelines for the removal of deceased voters.

Ms. Baxton moved to dismiss the Newby protest for lack of evidence subject to the right
to appeal to the State Board of Elections. The motion was approved by all, 5-0.

Counsel Nana Asante-Smith representing Chief Justice Cheri Beasley, stated that there
was substantial evidence of wrongful rejection of absentee and provisional ballots in
Durham County. Newby’s counsel called Director Bowens as a witness to enter staff
findings into the record. Director Bowens identified three voters whose ballots were
wrongfully rejected. Ms. Baxton moved to dismiss the Beasley protest with the exception
of the three enumerated voters and sustained only as to those three voters. The motion
was approved by all, 5-0.

Details of these arguments are available in the attached transcripts recorded by the
official court reporter.

General Discussion

There was no general discussion.

Adjournment

The Board adjourned at approximately 7:11 p.m. on a motion made by Mr. Irby. The motion was approved
by all, 5-0.

W7 ot Tk K,

Michael H. Gray, Secretary
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STATE OF NORTH CARCLI NA

DURHAM COUNTY

IN THE MATTER OF:

THE ELECTI ON FOR NC
SUPREME COURT CHI EF
JUSTI CE

N N N N N N

The above-captioned case,
heard on Decenber 4, 2020, begi nning at
4:10 p.m, at the Durham County Board of
El ecti ons Warehouse, 2445 South Al ston
Avenue, Durham North Carolina, the

foll ow ng proceedi ngs were had, to wit:
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APPEARANCES

Board of El ections, Director

County Attorney's Ofice

Board Menbers

Philip Lehman, Chair
Dawn Baxton, Menber
Gregory | rby, Menber
Pamel a Oxendi ne, Menber
M chael Hale G ay, Menber

O her Parties Present:

12
13
14
15
16
17
18
19
20
21
22
23

Nana Asante-Smth
Wal ter Holten
Trevor Stanl ey
Roger Kni ght
Br enda Baker
Al an Resl ey
Henry Zayt oun
Janes G aves
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PROCEEDI NGS
CHAIR Al right. 1'mgoing
to call this neeting to order. This is
t he Decenber 4th, 2020, special neeting
of the Durham County Board of El ections.
W will begin with the Pl edge of
Al | egi ance.
As usual , board nenbers can
remai n seated because of the wres.
( PLEDGE OF ALLEG ANCE.)
CHAIR: Ckay. W have the

agenda before us. | think only one
note, is that -- 1'd ask the director
for a brief report on the -- the new

recount, the hand-to-eye recount.
There's no director's report on here.
We' |l have that next.

Is there a notion to approve
the agenda with that addition?

MR BONENS. | nove to approve
the agenda with the addition of the
director's report.

CHAIR Al right. Al in
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favor of the notion, say aye.
( MULTI PLE AYES.)
CHAIR: And those opposed?
( NO RESPONSE. )

CHAIR: Agenda i s approved.

So before we begin with public
coments or the protest hearings,
M. Director, if we can get a brief
update on the recount request.

MR. BONENS: Yes. So the
canpai gn for Cheri Beasley did submt a
request for a sanple hand-to-eye recount
of precincts, 163-182.7A, that
essentially allows her to have a sanple
group of the precincts across the state.

The random sanpling occurred
today. Durham County, three precincts
were selected. 2.1 is our 3 percent,
but you round that up to the next whole
nunmber, which got us to 3. That's
precincts 1935.3 and one that is evading
me at the nonent.

MR, RESLEY: 5511.
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MR. BOWENS: 5511. Thank you,
Al an.
So those are the three

precincts. W can tal k about tine now

| think that'll be a one-day event.
We'll have three teans here to conduct
t hat .
If you recall, the hand-to-eye

recount that we're required to do after
each el ection took us about an hour for
the two precincts that were subject to
that review So | don't expect it to be
a significant anmount of tine to audit
those three precincts and reconcile
agai nst the recount data.

CHAIR And as | recall, at
| east two board nenbers, one from each
party, have to attend; is that correct?

MR. BOVNENS: Yeah. So the
rules -- of course three board nenbers
to -- to get it open.

CHAIR Al right.

MR. BOVENS. |If there's any
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conversation that needs to be had on
voter intent or making those types of
determ nations, of course | think it's
preferable to have a quorum of board
menbers present, but the general rule is
t hat one board nenber of each party
needs to be present once the process
begi ns.

CHAIR Al right.

MR | RBY: Wen is that
schedul ed for?

MR. BOVNENS: We haven't
scheduled it yet. M recomendation
w |l be Wednesday or Thursday of next
week, but we serve at the pleasure of
t he board, of course.

MR. | RBY: Ckay.

CHAIR  Any preference anong
menbers of the board as to what day to
do the recount on, Wednesday or
Thur sday?

MR. I RBY: |'m checking ny

cal endar.
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M5. OXENDI NE: Thursday for

nme.
CHAIR: Thursday's better?
M5. OXENDI NE:  Uh- huh.
CHAIR. \What about you?
MR IRBY: I'mfine with
ei t her days.
CHAIR Do we know how many
ballots --
M5. BAXTON Thursday wi ||
wor K.

CHAIR  Thursday good.
Thur sday woul d be good.

MR. BOAENS: As far as the
bal | ot count, | would have to get that
nunber specifically. 5511 is -- is
definitely a smaller precinct. 35.3 1is
typically one of our |arger precincts.
So |l -- And precinct 19 is kind of md
sized. | wouldn't expect it to be
certainly over 1,500 ball ots.

MR. | RBY: kay. Thanks.

And this is just election day?
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MR. BONENS: Yes. The
precincts selected for us were
el ecti on-day precincts.

MR. | RBY: Thanks.

MR. BOVNENS:  Unh- huh.

CHAIR  Ckay. Before we nove
on wth the protests, we have an
opportunity for questions from nenbers
of the public.

Do we have any online --

MR. BONENS: We do not have
any --

CHAIR Al right.

MR. BOAENS: -- online.

CHAIR. Any nenbers of the
public who are present?

(NO RESPONSE. )

CHAIR: Ckay. Thank you for
t hat .

W will proceed. W have two
prot est hearings schedul ed this evening,
the first by -- on behalf of Justice

Newby and the second one on behal f of
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Chi ef Justice Beasl ey.

W will start with the Newby
hearing. So counsel can cone forward to
the lectern and identify yourself.

MR. STANLEY: Sure.

CHAIR W'll be ready to
pr oceed.

MR STANLEY: Al right.

CHAIR Let ne ask you a
housekeepi ng questi on before you
start --

MR. STANLEY: Sure. Yes, sir.

CHAIR Do you have any live
W t nesses or --

MR, STANLEY: We do not. So |
actually think we're going to be
relatively quick.

CHAIR  Ckay.

MR. STANLEY: So we're not
going to do live witnesses. And ny nane
Is Trevor Stanley, T-r-e-v-o0-r
S-t-a-n-l-e-y.

So -- Sol think | want to
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start with the idea that this was an
i ncredi bly successful election. Five
and a half mllion North Carolinians had
their voices heard, including many of ny
famly and famly nenbers and friends.
Over 3.6 mllion ballots were cast at
one-stop voting. A mllion voted
absentee by mail. 900, 000 peopl e voted
on el ection day, and turnout was
approxi mately 75 percent. 557,000 poll
wor kers canme out to the polls and
worked. In all of this process, there
were zero clusters of COVID cases.

So to the board, to Director
Bowens, to the staff, thank you very
much for having an incredible election.
| want to start -- You know, this
protest regardi ng Justice Newby, | think
we want to be clear. At the tine each
of these voters cast their ballot, that
person was eligible to cast their vote.
Nobody -- There was no w ongdoi ng here

by the voter. There was no all egation
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of fraud in this protest. And there was
no -- | mean, again, there was no fraud
or wrongdoing on the part of the staff
or on the part of the voters who cast
the vote period, 100 percent.

Under North Carolina | aw,
however, if a voter dies after casting
their ballot but before el ection day,
that vote -- voter is deened to be
I neligible.

So our protest, based on
concerns that were brought to us and our
attention fromother counties that sort
of went through and | ooked and found
voters and had information brought to
them sone counties were able to renove
voters fromtheir rolls. Durham |
t hi nk, was able to renove one voter from
their roll.

But | will say that yesterday
we received an open records request
response fromthe State Board of

El ections from Katelyn Love. W
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appreci ate her response. And | think
that request to us nmade clear that our
concerns are not w th Durham County.
Qur concerns are with the State Board
and the Departnent of Health and Human
Servi ces.

So at this tinme we do not
Wi t hdraw our protest because we want to
bring this issue up before the State
Board when we get there, but |I want to
be clear that there's no evidence that
we've seen in the record of any
irregularity, wongdoing, or other
probl em or m stake nmade by the Durham
County Board. And that's all | have to
say. So thank you very nuch. |
appreciate the tine. That's all we have
to say on our protest.

CHAIR | just have one
guestion, M. Stanley. How -- How many
counties do you have these -- this or
simlar protests --

MR. STANLEY: W have eight --
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eight -- eight --

MR. KNI GHT: Five.

MR. STANLEY: Five. I|I'msorry
-- five other counties, and | believe
t hose have all been di sm ssed.

MR. KNI GHT:  Yes.

MR STANLEY: Yes. Al -- Al
of the others have been di sm ssed.
That's correct. So they're all -- gone
appealed to the State Board.

CHAIR So this is the |ast
one |eft that you --

MR. STANLEY: Yes, sir.

CHAIR  Ckay.

MR. STANLEY: That's correct,
yes, M. Chair.

CHAIR Are you aware the --
the -- the protocol for -- for renoving
dead people fromthe registration rolls?

MR, STANLEY: We -- W are now
aware and we understand the -- the steps
I n that process. That was our open

records request to the State Board and
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to Katelyn Love, to understand how t hat
process worked and how tinely it was and
when the information was given.

So we have | earned that now,
and that just -- information cane to us
| ast night. So we have now -- after
havi ng revi ewed that information, we
under stand and believe -- again, based
on our understandi ng of what was given
to us fromM. Love -- is that there was
not hing that we've seen that Durham
County did inproperly at this point,

SO --

CHAIR Al right.

MR. STANLEY: And |'m al so
happy to take any of their questions, if
anybody has --

CHAIR  Any there any other
questions from nenbers of the board?

M5. OXENDI NE: My only
question is: What is our nornmal process
for renmoval fromthe rolls? And |

wanted to ask --
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MR STANLEY: Oh.

M5. OXENDI NE: -- our director
to speak to that.

CHAIR Al right. Let's --
Anybody have any questions for
M. Stanley? Any further questions?

MR IRBY: | think mne is a
very el enentary question.

MR STANLEY: Sure.

MR. I RBY: Sorry. \Wat are
you asking us to -- to reviewif you're
not -- because you're not w thdraw ng
it, but you're also not asking us to do
anything. So what --

MR STANLEY: | -- | -- 1 --1
woul d propose that you should -- based
on ny statenents and what |'ve said,

t hat you should vote however you deem
appropri ate based on the evidence | have
submi tted.

MR. | RBY: kay. Thanks.

MR, STANLEY: So --

CHAIR. Very good. W -- W
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need to swear Derek in as a witness if
you want to ask him--

M5. OXENDI NE: Ch, okay. |
just wanted to -- also while the
attorney is here, what -- what was your
process to find out --

MR. STANLEY: So -- So what we
did, so we went through and we | ooked at
all the different -- we went through
obituaries and we found sone information
I n the newspapers. W went and sort of
exam ned whet her or not those people
were properly registered on the voter
rolls. So then we determ ned whet her or
not that vote seened to have counted.

So what we did is we went through, we
found obituaries -- so what we deened to
be i nportant docunents reflected a voter
had passed away fromthe -- between the
time they cast their vote and the tine
of election day, we went through and
determned that, tried to align the

voters up based on that information,
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address to confirmthat we had the
correct voter --

M5. OXENDI NE:  Uh- huh.

MR, STANLEY: -- and then we
| ined the obituary, submtted with our
protest the obituaries, the information
for all 16 voters. W confirned that
all 16 voters' votes had been cast.

Wth respect to the state
process, the way it works is that the --
the -- the county funeral hones transfer
the information to the Departnent of
Heal th and Human Services. That
information then is processed and t hen
given to the State Board. The State
Board then takes that, passes it down,
along with the counties. There are a
nunber of steps that we have | earned
that are nowin this process and the
practicality that were given to us in
response to our open records request,
that there are a nunber of steps where

del ays occurred. And our understandi ng
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now i s that the county boards received
this information on a two- to
t hree-nont h del ay.

M5. OXENDI NE: Ckay.

MR. STANLEY: So there's a
situati on now where ny understanding is,
Is that even if you had received the
information in tinme, in tinme for the
el ection -- which I now understand al so
IS -- the informati on wasn't received
until Novenber 15th, which |I believe is
after the canvas date.

So even in that regard, there
was an inability sort of -- for this
board to sort of nmake a determ nation
because the information cane in |ater.

So, again, this is why | think
as -- as -- after reading Ms. Love's
response to us, seeing the information
that was provided to us, there's, again
-- | think Durham County and M. Bowens,
| think, did everything they were

supposed to do with the information that
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they had in hand. And we want to be
very cl ear about that.

And, again, that's why we want
to be clear, too, that there's not a
single thing that any of these voters
did wrong.

M5. OXENDI NE:  Unh- huh.

MR STANLEY: This is a voter
who was 100 percent eligible to vote at
the tinme they cast their vote. By
function of North Carolina |l aw, they
becane ineligible. And so the question
Is: How does that get reflected in the
records? And under the current system
that is very hard for the county boards
to do in a tinmely basis.

M5. OXENDI NE:  Ckay.

MR. STANLEY: That is -- And
-- And, again, | -- And, again, | think
this is informati on we got maybe 8: 30
| ast night or -- I'"mnot sure what tine
we got the enmmil, but around that tine.

So it was very late last night. And
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once we had a chance to process it, |
sent an email to M. Bowens and sone of
t he board nenbers and said, you know,
we're going to limt our presentation on
this topic to a very -- nmuch shorter
time franme than the half an hour --

MR OXENDI NE: Ckay.

MR. STANLEY: -- that he was
allotted. So --

M5. OXENDI NE: Al right.
Thank you.

CHAIR Ckay. Al right.

M. 1rby?

MR IRBY: | don't who this
question is directed to. It nmay be to
you.

CHAIR  Sure.

MR. | RBY: Election | aw, what
does -- what does the | aw say about
renmovi ng deceased voters?

CHAIR: | can respond to that.
There's -- There's a protocol for

renmovi ng deceased voters fromthe --
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fromthe voter rolls. Basically it
starts with the -- the State Departnent,
the DHHS, and they send on a nonthly
basi s the nanes of deceased persons who
died in North Carolina.

Then the State Board takes
that |ist, segregates it by county, and
then notifies each county of the -- of
t he deceased voters.

And then at that point we are
supposed to respond and renove them from
the rolls. That's -- That's -- That's
t he statute.

MR. | RBY: (kay.

CHAIR  There's sone further
gui dance from-- informal guidance from
a neno fromthe board that says before
del eting an absentee application, the
board shall receive official notice of
deceased voter. Sources include the
DHHS [ist; death certificate from
regi ster of deeds; or a witten, signed

notification fromthe relative.

Page 21

Legal Media Experts
800-446-1387




Durham County Board Of lections
HEARING, on 12/04/2020

So those are the grounds with which a
deceased voter can be renoved.

MR. STANLEY: That's correct.

And we've al so determ ned that
I n sone circunstances the | ocal funeral
homes are sending the information
directly to the county boards, which is
not really wthin the process that's
sort of laid out in the statute. So
we're sort of, again, trying to raise
this issue, nake peopl e understand that
there's sonething that needs to be fixed
here. And so | think -- But | think,
again, it's a State Board, DHHS,
potentially an issue for the |egislature
to -- to -- to determne. | think,
agai n, based on the late-arriving
I nformation that we have, that as best
we can tell -- again fromthe
information -- is that the process was
followed and the information just wasn't
her e.

CHAIR. Al right. Wll,
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t hank you. | appreciate your candor --
MR STANLEY: Yep.
CHAIR -- M. Stanley.
Are there any questions from
-- do you have any questions for M. --

M5. ASANTE-SM TH:  No

guestions from-- just ready to proceed
when - -

CHAIR  Ckay.

M5. ASANTE-SM TH.  -- you are.

CHAIR Al right. Then that
-- that concludes the presentation in --
I n the Newby hearing.

Il wll open it up for nenbers
of the -- nenbers of the board. Anybody
have any further -- any discussion?
Based on what | heard, there's no
obj ection to the manner in which the
Dur ham County Board of El ections renoved
t he deceased voters from-- from
approved sources, and, therefore, |
don't see any error in -- in what the

board di d.
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Page 24
Is there any further

di scussion or notion -- | woul d suggest
that the protest be deni ed.

M5. BAXTON: | nove we dism ss
the protest for lack of evidence.

CHAIR Al right. It's been
noved that we dismss the protest for
| ack of evidence. Al in favor of the
notion, raise your hand. Any opposed?
Motion carries unani nously. The protest
I's dism ssed subject to your rights to
appeal to the State Board.

MR. STANLEY: Thank you, sir.
Thank you very much for your tine.

CHAIR Al right. W wll
next hear from counsel for Chief Justice
Beasl ey, Ms. Asante-Smth.

M5. ASANTE-SM TH.  Yes, sir.

CHAI R  Yeah, please cone
forward. State your nanme for the
record.

M5. ASANTE-SM TH:  Yes. First

nane i s Nana, N-a-n-a. Last nane is
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A-s-a-n-t-e, hyphen Smth, S-mi-t-h.

M. Chair, with your
direction, I will begin.

CHAIR Al right. Please
proceed.

M5. ASANTE-SM TH:  Thank you.
M. Chair, board nenbers, Attorney
Dar by, M. Owens, and Board of El ections
staff, good evening. M nane is Nana
Asante-Smth, and | stand before you on
behal f of Chief Justice Cheri Beasl ey of
the North Carolina Suprene Court.

We ask for your consideration
of our protest today. Specifically, we
ask that you find that there's
substantial evidence of irregularities
and those irreqgularities caused the
Dur ham County Board of Elections to
wrongfully reject a nunber of ballots
for various reasons | will identify and
explain in detail. Thank you, sir.

Menbers of the board, it's

| nportant for nme to note that on behal f
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of Chief Justice Beasley, we fully
under stand and appreciate the reality
that the staff of the Durham County
Board of Elections is crucial to
ensuring the sanctity of our denocracy,
particularly the right to vote.

I n an unprecedented el ection
during such uncertain tines, there is no
doubt that the people of Durham and
beyond are sincerely grateful for the
work of M. Bowens and his staff.

We al so recogni ze that M.
Bowens and his staff are humans, we all
are, and humans nmake m st akes.

In this circunstance, we offer that

t hose m stakes anmobunt to irregularities.
We did not |odge this protest to call

I nto question the diligence or integrity
of you, the board; M. Bowens; or his
staff.

We | aunched this protest in an
attenpt to ensure, as part of Chief

Justice Beasley's commtnent to the --
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ensuring the integrity of the denocratic
process, where out of 5.5 mllion votes
cast, about 400 votes separate Chief
Justice Beasley from her opponent. That
has and al ways been -- has al ways been
our sincere goal.

It is both ironic and
befuddl ing that Justice Newby and his
counsel m sunderstand Chi ef Justice
Beasl ey's comm tnent and characterize it
as cherry picking. No one should
understand the definition of cherry
pi cking better than Chief Justice Newby
and his counsel, whose commtnent is to
di senfranchi sing voters both in Durham
County and beyond, particularly and as
we can -- as we have seen, black voters.

In stark contrast, we want to
ensure that every single eligible vote
Is counted. Nothing nore and nothing
| ess. Anything less is in direct
contravention of the constitutions of

the North Carolina and United States of
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Ameri can constitutions.

So we ask that with that
background you gi ve consideration to the
protest we have | odged today. W are
very much aware and understand that we
have provided a wealth of information in
support of our protest. W also
understand that we have provi ded you all
wi th an anended protest, particularly
concerni ng Section 6 of our response.

In that section, you will see that the
-- the ballots that we are | aunching
protests for have been divided into
categories. W wi sh to approach our
protest in this manner by identifying
and reviewng line by line, voter by
voter, ballot by ballot why we contend
t hat each of those ballots should be
count ed.

First, I will draw your
attention to Exhibit A Exhibit Ais
conprised of two voters, Aaziza Mahaned

Ahnmed and Edgar Jackson. M. Ahned's
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bal | ot was deni ed based on the fact that
the witness provided i nconplete

i nformation. The witness did not
provide the -- his or her address inits
entirety.

Specifically, I want to point
out that the absentee ballot identified
in Exhibit A again as it concerns
M. Ahned, omtted the city, state, and
ZI P code associated with the address of
the witness. However, | want to point
you in the direction of state | aw and
St ate Board gui dance, which is clear
that if an absentee envelope is m ssing
the witness' city, state, or ZIP code,
the county board cannot invalidate the
envel ope and shoul d i nstead determ ne
the correct address. Even if both the
city and ZI P code are m ssing, a county
board nmust determ ne whether the -- and
| quote -- correct address can be
identified before rejecting the ball ot.

Specifically, the county board nust use
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a tool, such as SEIMS or a county G S
website or office or a conparable tool
to | ook up the wtness' or assistant's
name and partial address and find a
mat ch.

Ladi es and gentl enen of the
board, we would offer that through the
use of G S and corroborative evidence as
provi ded through the North Carolina
Departnment of Transportation, we were
able to identify the partial address
provided -- I'msorry, thank you -- the
partial address provided by the w tness
for M. Ahned.

And if the board woul d all ow
me to, if | may approach, M. Chair,
with the @S informtion.

CHAIR:  Yes, you may approach.

M5. ASANTE- SM TH:  Thank you,

What | have provided to
M. Chair outlines the address in its

entirety, which you can see incl udes
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1315 Morreene Road and also identifies
in the corner that Mdrreene Road is
| ndeed | ocated in Durham

If | also may, | would like to
provi de a dat abase | ookup report from
the Departnent -- North Carolina
Departnent of -- excuse ne -- of
Transportation, which also further
verifies the road, Mdirreene Road, is
| ndeed | ocated in Durham

[f | may approach?

CHAI R Yes.

M5. ASANTE-SM TH:  For t hat
reason, we would offer and ask that
M. Ahned's vote be duly counted.

For the second voter
identified in Exhibit A all wtness
information is mssing. However, as you
can see, all the appropriate fields have
been conpl eted for the voter assistance
certification process of that absentee
bal | ot .

Under North Carolina State
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| aw, the North Carolina General Assenbly
specifically provides that for an

el ection held in 2020, one who lawfully
assists a voter with the conpl etion of
their absentee ballot can al so serve as
a wtness for the casting of that

bal | ot .

You wi Il be able to see that
the informati on was thoroughly and fully
identified for the assistant who
provi ded, again, assistance to
M. Jackson to fill out his absentee
bal | ot .

Under North Carolina State
| aw, because that information is, in
fact, thorough and satisfies the
requi renents, he can also serve as a
witness for the ballot, and it is not
required that that portion also be
filled out.

W woul d ask also -- W woul d
al so ask that M. Jackson's ball ot be

count ed.
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Next, as you wll see in
Exhi bit B, we have a consortium of
voters who are listed as having -- who
are listed as being wongfully rejected
as offered by Chief Justice Beasley on
her behal f of absentee ballots which
were all egedly received after the
deadl i ne.

W would offer that all of
t hese ballots which were received either
on Novenber 4th or Novenber 5th, 2020,
were indeed duly postmarked in
accordance with state |law and State
Board el ecti on guidance. W would offer
that in a city and county the size of
Dur ham County and Durham Gity, it is
I npl ausi bl e that a ball ot would not have
been postmarked by Novenber 3rd in order
to be received by the State Board of
El ecti ons by Novenber 4th or Novenber
5t h.

W will also be transparent in

sayi ng we requested Bal |l ot Tr ax
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I nformation fromthe State Board of

El ections. However, the information
provi ded through Bal |l ot Trax was

I nconcl usi ve, and we were unable to see
t hrough our diligent research when
exactly those ballots were postnmarked
and were unable to determne if they
wer e i ndeed postmarked at all.

Through our diligent research,
we also identified that the ballots for
Kati e Cochran and Derek Schm dt appeared
to be have -- appeared to have been
accepted. However, on the publicly
avai |l abl e State Board of El ections
website, it indicates that both still
have invalid returns. W are unable to
reconcile this information, despite our
nost diligent efforts.

If we are to be provided
i nformation, while we understand the
burden is ours, we are, again, conmmtted
and only commtted to ensuring that

eligible votes are casted -- are cast --
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excuse me -- are counted. Therefore, if
we -- if we do, in fact, have

I nformation of this postmark to
determ ne that they were or were not
post marked duly by Novenber 3rd, we are
willing and prepared to w thdraw our

pr ot est .

However, as it stands, we
woul d contend that, again, all of these
bal | ots were received either on Novenber
4th or Novenber 5th and it is
| npl ausi bl e that they coul d have been
post marked |l ater than the required date
of Novenber 3rd.

Next | draw your attention to
Section C, Exhibit Cto be specific,
where we contend that the ball ot of
Cl ai re Hudzi nski was wongfully
rejected. M. Hudzinski is a voter who
I nformed, a denocratic party vol unteer,
t hat she had submtted a cure
certification. Based on the review of

data, this voter's ball ot was not

Page 35

Legal Media Experts
800-446-1387




Durham County Board Of lections
HEARING, on 12/04/2020

1
2
3
4
)
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23

accepted. A cure certification,
however, and through ny communi cati ons
with M. Bowens, wll be presented to
you, the board, for this voter.
Therefore, we ask that her vote be
count ed.

Exhibit D identifies voters
that we contend had their voter status
changed from accepted or accepted cured
to rejected status. Those voters are as
foll ows: Aaziza Ahnmed, Richard
Al exander, Katie Cochran, Caroline
Dyer - Gunn, Ki sha Mayo, Derek Schm dt,
and Mal col m Sout h.

We contend -- excuse ne. W
contend that, for exanple, R chard
Al exander, where -- Richard Al exander
provi ded a ball ot where there was no
cure needed because, while he had his
Wi tness information inconplete, he did,
I ndeed, have an assistant conplete the
certification process.

For those sane reasons as
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expl ained for Exhibit A because the --
the certificate -- the assistant
certification process was duly
conpleted, that also satisfies the

W t ness requirenent.

That is one exanple of why we
contend that the voters listed in this
section nust have their ballots counted.
However, the -- the |arger and
overarching thene as the basis of this
protest is particularly -- and | quote
-- that the decision of the board on the
validity of an application for an
absentee ballot shall be final, citing
North Carolina General Statute
163-230.1(f). The only tine that such a
decision may be reviewed is in the event
of an el ection contest.

W woul d offer that at one
point these ballots were initially
accepted by the board. At another
poi nt, that status was changed from

accepted or accepted cured to rejected
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status. A county board's decision to
resci nd acceptances of absentee ball ot
envel opes after they have al ready
accepted themdefinitely runs afoul of
the State Board directives and threatens
to di senfranchi se voters.

We woul d of fer that nunbered
meno 2020- 25 makes clear voters nust be
contacted within one business day of
when staff identified the deficiency.

As an exanple of that, nenbers
of the board, if a person's ballot was
accepted and upl oaded to reflect as
such, they would have no further reason
to question the validity of the ball ot
that they submtted. Therefore, the
subsequent changi ng of that status
denies themthe opportunity to duly cure
what ever i1ssues nmay have been | ater
det er m ned.

However, the -- the focus is
still on the state county -- on the --

|'"'msorry, on the State Board of
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El ections' direction that if the board
determ nes that the container return
envel ope has been properly executed, it
shal | approve the application and
deposit the container return envel opes
for the envel ope to be opened and the
ballots to be counted at the sane tine
as all other container return and
absent ee ball ots.

The | aw provi des no nechani sm
for the county board to rescind an
absent ee envel ope acceptance, and the
decision to accept the absentee envel ope
I's thus final.

W will offer that in this --
in this circunstance, we are uncl ear
about when cure certifications were
provided to voters. W are also unclear
about who initially accepted the ball ot
before it was rejected. However, we are
also clear that if the board accepted
those ballots as identified in this

exhibit, the board unfortunately had no
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mechani smlawful ly and duly to go back
and change that status. Therefore, we
ask that those ballots as outlined in
this Exhibit D be counted.

Exhibit E, specifically
Exhi bit E-1, represents provisional
voters who reside in and are registered
to vote in Durham County according to
i nformation reflected in the provisional
bal l ot application. | will run through
those nanes |line by |ine, nane by nane.
First you have Karen Daniels, who has
been regi stered since July 12th, 2010.
Next you have Lisa Heusner, who has been
regi stered since Septenber 21st, 2020,
I n advance of the QOctober deadline and
presented to vote on election day. Next
you have Pedro Maya who has been
regi stered since March 21st, 2020, also
I n advance of the QOctober registration
deadl ine for those who wi shed to vote on
el ection day. He also presented to vote

on el ection day.
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Next you have Jordyn MKi nnon,
who has been regi stered since May 2nd,
2018, and presented to vote during early
voting. Lastly you have David Wi ght,
who has been registered to vote since
Novenber 3rd, 2016, and presented to
vote on el ection day.

Nunbered nmeno 2018- 05
dictates, in determ ning whether to
count a provisional ballot in full, in
part, or not at all, county board should
be guided by the follow ng: The
applicant nust be a registered voter in
the county. A review of the publicly
avai |l abl e State Board website reveal ed
these registration votes for all the --
all the voters listed in Exhibit E-1.

Gui dance al so provides that if a voter
subm ts a provisional voting application
sinply because he or she presented in a
preci nct other than his or her proper
precinct, the county board shoul d

approve the application and count all
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votes cast in contest for which the
voter is eligible. In this statew de
race, we would ask that all of the
voters listed in Exhibit E-1 duly have
their votes counted.

Lastly, if it can be
determ ned after election day and before
t he canvas that the applicant had
properly registered before the voter
regi stration deadline, the county board
shal | approve the application and count
all votes cast in contest for which the
voter is eligible.

Per the dates | provided and
as verified by the State Board' s own
website, all of the voters listed in
Exhibit E-1 were duly registered in
advance of the registration deadline and
signed affirmations through the
provi sional ballot reflecting the sane.
Their votes should be count ed.

Next you have voters outlined

in Exhibit E-2 who are voters who have
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mai nt ai ned conti nuous residence in

Dur ham County since registering to vote,
even t hough they were renoved from voter
rolls. In accordance with the

requi renments of conpleting a provisional
bal | ot, each and every one of these
voters attested to maintaining

conti nuous residence in Durham County
under the threat of perjury.

Gui dance provides that --
specifically nunbered nmeno 2018- 05,
section 1.3, and | quote, if the voter
has mai ntai ned continuous residence in
the county, the voter remains eligible
to vote. The voter's witten or verbal
affirmation regarding their continuous
residency is sufficient to conform-- to
confirm-- excuse ne -- ongoi ng
eligibility absent evidence to the
contrary and the county board nust
approve the provisional application.

Il wll now review these voters

and their ballots one by one.
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M. Joshua Byker was regi stered and
provi ded what was indicated to have
regi stered on Novenber 3rd. However, he
signed as a part of his affirmation on
his provisional ballot that he was duly
regi stered and nmai ntai ned conti nuous
resi dency in Durham

Again, | would point you to
nunbered neno 2018-05 that states -- and
Il wll reiterate -- the voter's witten
or verbal affirmation regarding their
continuous residency is sufficient to
confirmongoing eligibility absent
evidence to the contrary.

We woul d offer that for
M. Byker and the renai nder of the
voters outlined in Exhibit E-2, there is
no evidence to the contrary.

Next you have Kenneth
Wllianms. M. WIlians voted via
provisional ballot with an affirmation
again of continued residence. His

regi stration date was OCct ober 30t h,
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2020, and he attenpted to vote the sane
day, which is permtted per state | aw
and state el ections guidelines. He had
had his registration previously
cancel ed. However, again, he conpleted
that affirmation on his provisional
bal | ot, duly appeared to register during
early voting, and indeed cast his ball ot
during early voting. H s vote should
al so be counted.

Next we have Amanda W/ kerson.
Ms. W I kerson conpl eted a provi sional
bal | ot and al so conpl eted the
affirmation of continued residence.
Excuse ne. She attenpted -- She voted
via provisional ballot on October 17th
during the period of early voting. She
was previously renoved but again signed
that portion that is relevant and as
directed as rel evant by nunbered neno
2018- 05.

Next you have M. Pettiford.

On the State Board of El ections' own
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website, he was registered to vote on
Cct ober 8th, 2010. He also signed the
affirmati on on his provisional ballot
affirmng his continuous residency in
Dur ham County.

Next we have Brian W] kerson.
M. W1 kerson appeared on el ecti on day
and signed the affirmation of continuous
resi dence as part of his provisional
ballot. He was previously canceled. It
IS inmportant to note, however, that
M. WIlkerson had duly voted in the past
nine elections and as recently as
Novenber 2018. His vote should al so be
count ed.

Next we have M. Hasan W/ son.
M. WIson showed up to vote on el ection
day. He affirnmed his eligibility of
right to vote via his provisional ballot
as well and al so actually signed an
attestation further confirmng his
eligibility to vote, which, with your

permssion, | will approach M. Chair
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with a copy of that attestation.

CHAIR  You nmmy approach.

IMR. STANLEY: |Is there a
chance that counsel could al so see a
copy of that attestation? Thank you.

M5. ASANTE-SM TH: | will also
note that M. WIson was previously
regi stered per the State/ County Board of
El ecti ons website on Septenber 30th,
2004.

For the purposes of this
exhibit, we wll note that we are
w t hdrawi ng our protest as it pertains
to Ms. Safiyyah Muhammad, who is the
| ast voter listed in Exhibit E-2.

Exhi bit E-3 represents
provi si onal voters who self-reported
timely registering to vote or attenpting
to register with the Durham County Board
of El ections or another governnent
agency.

Nunbered nmeno 2018-05, section

1.1 provides that if the provisional
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applicant nade an attenpt to register to
vote at the DW or another agency on or
before the voter registration deadline,

t he provisional application nmust be
approved. This required approval of the
applicants given their tinely attenpted
-- attenpt to register before the voter
regi strati on deadline.

We woul d offer that based on
our research and the self-reporting of
every voted -- voter -- excuse ne --
listed in Exhibit E-3, that all of the
vot es shoul d be count ed.

| want to particularly
hi ghlight certain particular -- certain
voters, excuse ne.

Demari o Scoggi ns, per the
County Board of Election's own website
regi stered on Decenber 31st, 2012, and
is also listed as a DW custoner. FEric
W nkl er was registered to vote as of
Qct ober 27th, 2020, in advance of

el ection day and attenpted to vote that
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sane day.

Ki ng Awuku was regi stered on
Cct ober 16th, 2020, is a DW custoner --
excuse nme -- previously had his voter
regi stration cancel ed but registered to
vote -- registered and voted the sane
day during early voting.

David Pettiford information
online indicates that he was registered
to vote on Decenber 3rd, 2020. W're
unabl e to account for that sort of
di screpancy in tineline but had
self-identified as attenpting to or
registering to vote in advance of the
voter registration deadline.

W woul d ask that all the
voters identified in Exhibit E-3 have
their ballots counted.

Lastly, we have voters |isted
in Exhibit E-4. These voters represent
t hose who were required to cast
provi sional ballots during one-stop

early voting or the absentee ballot --
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absentee ball ot voting period for
reasons other than ID required or voter
al ready vot ed.

These voters should have been
provi ded an opportunity to register or
re-register during this early voting
period. The failure to do so was an
error of the election official, not the
voter, as they presented during the
early voting period and attenpted to
both register and vote. An election
official error is not a basis to reject
an otherw se valid vote.

| want to outline each and
every one of these voters listed in this
exhibit. First you have Mari sol
Agui l ar, who registered to vote duly on
Oct ober 5th, 2020, is a DW custoner --
and is a DW custoner, as well. Gven
that Ms. Aguilar presented to vote and
regi ster during the early voting period,
her vote should be duly counted.

Next we have M. Awuku King
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who was previously identified and
detailed with regard to his ballot in
the previous exhibit. W have Jordyn
G oss, who attenpted to vote -- who
voted -- excuse ne -- and registered on
Cctober 17th, 2020, again within the
period of early voting. She should have
been all owed to both register and vote
per North Carolina State | aw.

Next we have Nsumu Nzanga who
Is identified on that Iist and who we
Wi sh to withdraw, given the further
I nformati on that we ascertai ned
| mredi ately before this hearing.

Next on your list is Ray Gdom
M. Odomregistered to vote and
attenpted to vote with his license and a
signed attestation on COctober 29th,
2020, within the early voting period.
He shoul d have been allowed to both
regi ster and vote on that day.

Next you have M. Derrick

Perry. M. Perry presented to register
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and vote on the |ast day of early
voting, October 31st, 2020 -- Cctober
31st, 2020, and attenpted to vote with a
| icense, signed the affirmation |isted
on the ballot, and again tried to
register and vote within the early
voting period. His vote should be

count ed.

Next we have M. Eric Wnkler,
whose i nformati on was previously
provided in prior exhibits. W also ask
that his ballot be counted.

Lastly we have M. Shawn Zadeh
who attenpted to vote and register on
Qct ober 29th, 2020, wthin the early
voting period. He specifically
attenpted, and duly attenpted to do so,
register wwth a utility bill, signed the
affirmation on his provisional ball ot
concerning his eligibility to vote, as
the -- as did the other voters, and
actually specified that he, quote,

resided in the Durham area but not at
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this specific address but in Durham
nonet hel ess. His vote should al so be
count ed.

Ladi es and gentl enen of the
board, for the reasons cited, the state
| aws referenced, and the nenos
referenced for Exhibits A through
Exhi bit E-4, all of the votes and
bal | ots presented before you in our
exhi bit section should be counted.

| want to also note that in
your possession you have an affidavit
attesting to the research and processes
of exam ning data published by the State
Board of Elections fromwhich the
affiant on behalf of the North Carolina
Denocratic Party concluded that such
errors and irregularities deprived
voters of the ability to have their
votes -- votes cast and counted and thus
casts doubt upon the apparent results of
t he el ection.

The protestor does not contend
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that there are errors in counting or

result tabul ation of the votes as

descri bed i n numbered nenop 2020-25. W

contend that there is an issue that --
and m stakes that amounted to
irregularities concerning the nethods
wi th which these absentee and
provi sional ballots were eval uat ed.

| want to reiterate that we
are not here to question the integrity
or diligence of you all, the board,
M. Bowens, or his staff. W are here
to identify and ask to rectify the

m st akes that were nade that we -- we

propose anount to irregularities casting

doubt on the apparent results of the
el ecti on.

For the reasons provided and
presented before you concerning the
eligibility of each and every one of
those voters and with the evidence
acconpanyi ng that information, we ask

that all of those eligible voters and
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their ballots be counted in this
el ection. Thank you.

CHAIR: Thank you. | have a
question with reference to a -- to an

affidavit filed by -- by

(unintelligible). | received an
affidavit with -- with the materials
that -- with the exhibits you sent
today. |Is this a new affidavit, or is

It one that was filed with the original
pr ot est ?

M5. ASANTE-SM TH:  Thank you
for your question. It was the one filed
wth the original protest, so Adiver Ho.

CHAIR  Ckay.

M5. ASANTE-SM TH:  And t hat
remai ns the sanme, and we did not make
any nodifications to that affidavit.

CHAIR  Ckay. Thank you.

Any questions from nenbers of
t he board?

MR IRBY: Yes. |If you don't

m nd, nunber one, | want to say thank
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) Page 56
you for the conprehensiveness that you

canme prepared with, so --

M5. ASANTE-SM TH:  Yes, sir.

MR IRBY: -- | need to catch
up a little bit, if you don't care.

M5. ASANTE-SM TH:  Yes, sir.

MR. | RBY: Because | just want
to -- | don't want to contextualize al
of it.

M5. ASANTE-SM TH:  Absol utely.

MR. IRBY: You had a | ot of
good i nformati on.

Exhibit A the two voters
here, Aaziza Ahned, Edgar Jackson --

M5. ASANTE-SM TH:  Yes, sir.

MR. I RBY: -- what was the
problemw th these two?

M5. ASANTE-SM TH.  Yes, sir.
For Aaziza Ahned, M. Ahned's w tness
did not provide the --

MR. | RBY: (Ckay.

M5. ASANTE-SM TH. -- city,

state --
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Page 57
MR IRBY: GCot it.

M5. ASANTE-SM TH: -- and ZIP
code. Yes, sir.

MR. | RBY: kay. Thanks.

And then there was one other
section that | was a little confused
on --

MS. ASANTE-SM TH:  Yes, sir.

MR. IRBY: -- Exhibit D.

M5. ASANTE-SM TH. | f you'l
give ne one nonent to just --

MR, | RBY: Yeah, of course.

M5. ASANTE-SM TH:  -- orient
nysel f.

CHAI R Which one?

MR. I RBY: Exhibit D. The
problemthat was wwth -- were you saying

that there was an assistant and a
W t ness?

M5. ASANTE-SM TH.  No, sir.
The -- The --

MR. | RBY: (kay.

M5. ASANTE-SM TH:  -- issue
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concerning an -- the assistance and
W t ness pertained to M. Edgar Jackson
who is listed in Exhibit A

For Exhibit D, Exhibit D only
pertains to voters whose status changed
fromaccepted to accepted -- or accepted
cured to rejected status.

MR. IRBY: | understand. So
t hese are the ones that when revi ened
happened after the -- the initial
accept ance?
ASANTE- SM TH: Yes, sir.
| RBY: Thanks.
ASANTE- SM TH.  Correct.
| RBY: Ckay. Thank you.

» 2 » D O

ASANTE- SM TH:  Thank you.

CHAI R Any ot her questions?
Thank you for your presentation.

M5. ASANTE-SM TH:  Thank you.
Thank you nenbers of the board. Thank
you, M. Bowens.

CHAIR Al right.

M5. ASANTE- SM TH:  Yeah,
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and - -

CHAIR |I'msorry.

M5. ASANTE-SMTH. | -- I'mso
sorry, M. Chair, but | just want to
ensure procedurally that -- to nove the

exhibits into evidence formally.

CHAIR Al right. Hearing no
obj ection --

MR. STANLEY: W object to the
adm ttance of the Ho affidavit as --

CHAIR |I'msorry?

MR. STANLEY: W object to the
adm ssion of the Ho affidavit as
evidence. This sinply is a collection
of outside information. It is all
hear say.

In addition, it's not expert
testinony. It's information in evidence
that's within the purview and the
under standi ng of this board. The
affidavit sinply should not be accepted
as evidence because it's not evidence.

CHAIR Al right.
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MS. ASANTE-SM TH:  Yes.

CHAIR Do you have a reply?

M5. ASANTE- SM TH:  Thank you.
Yes. As you all wll be able to note,
Justice Newby and his counsel presented
an exhibit -- excuse ne -- thenselves in
the formof an affidavit, a person who
lives in Virginia.

| want to point out that the
purpose of M. Ho's exhibit is sinply to
Identify and outline the nechani smthat
was used to attest to the research and
process of exam ning the data. He
sinply explains, as he is allowed to
under the lens of the |aw, explains how
we exam ne the data published by the
Board of Elections, which is public, and
t he manner in which he acted on behal f
of the North Carolina Denocratic Party
to review that data and help us cone to
t hose concl usi ons.

It is notarized. [t is an

affidavit. W all know, as |I'm sure
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counsel or knows in his practice of the
| aw, that affidavits that are duly
notari zed are acceptable forns as -- in
terms of docunentation and as evi dence.
Therefore, we nove that that
exhi bit be accepted into evidence.
CHAIR Along with the other
docunents you --
M5. ASANTE-SM TH.  Yes, sir.
CHAIR -- sent to the board?
MS. ASANTE- SM TH.  Yes,
M. Chair.
CHAIR:  Any discussion from
t he nenbers of the board on that issue?
MR. STANLEY: Yeah. | have
anot her comment, if that's okay.
CHAIR  Excuse ne?
MR. STANLEY: | have anot her
coment, if that's okay.
CHAIR  Sure.
MR. STANLEY: So, again, |
think the -- the affidavit is being --

being admtted for the truth of the
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matter asserted. | think on top of

t hat, what has been done in this
proceeding is frankly a bait and sw tch.
The evidence was presented to the board
to be able to conme here and get to the
prelimnary hearing stage and get

t hrough that. They have wal ked back
fromthat affidavit 100 percent. There
were 365 nanes that were presented in
that affidavit. It is now 265 worth of
those are duplicates. There is sinply
no reliability, no ability to actually
go l ook at that affidavit, reproduce the
information init. It is sinply a list
of nanes that have been given to this
board, given to M. Bowens to say, here,
iIt's a list of nanmes. You figure out
whet her these votes count.

That evi dence shoul d have been
done at the beginning. It wasn't done,
and this is sonething that should not be
submitted as evi dence because it is not

evi dence.
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hear d.

CHAIR: Thank you. Yeah, one
nore -- one nore tine.

M5. OXENDI NE: He needs to
cone up to the mc because --

MR, STANLEY: Onh, |'m sorry.
Is that -- sorry.

M5. OXENDI NE: They can't hear
it --

CHAIR Al right. Well, |
Wi ll just recite that counsel for
Justice Newby objected to the affidavit
submtted by counsel for Chief Justice
Beasl ey, which is the basis of all their
-- all their exhibits. The board has
not -- not ruled on that objection yet.

Did you want to respond agai n?

MS. ASANTE- SM TH.  Yes.

CHAIR:  Your |ast response --

MS. ASANTE- SM TH.  Yes,
M. Chair, if | may. | want to

enphasi ze again that the affidavit
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attests to the research and the process
of exam ning. The exhibits we offer are
-- are supported by that affidavit, and,
again, explain to nake clear for the
board how we cane to the concl usions
that we did.

It is also befuddling that

counsel or proposes that this is a bait

and switch. Indeed it is not. If
counselor recalls -- and if he doesn't
"' m happy to recall -- recount it for

t he board and counsel or -- when we were

before the board on Monday, the notion
to continue was granted on the basis
that we woul d engage in a diligent
search and research of the ballots we
initially presented to the board and

M. Bowens. W explained that we wanted
to engage in that due diligence because
we had just received over 300 pages of

I nformati on conprised of absentee ball ot
containers and provisional ballots that

woul d lead us to have to nodify the |ist
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that we had initially provided to you
all for consideration. In fact,

M. Counselor hinself specifically said,
while this is the tine to reduce the
nunber of ballots. And, in fact, that's
what we did, and we did so drastically
in earnest and as a reflection of the

I nformati on that we were provided, and
we did so in a tinely manner.

Therefore, in no way, shape,
or formis what we are |lawfully doi ng
and conducting before the board a bait
and swtch of any sort. And, frankly,
It's insulting to suggest as nuch.

CHAIR Al right. Thank you.
Do you want any di scussion on the -- on
the -- on the objection?

In ny view, nost of the
I nformation contained in the affidavit
exhibit is a sunmary of public
i nformation, to wit absentee ball ot
applications or provisional ball ot

applications, and | think it mainly goes
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to the manner in which that information
I s put together.

Having said that, | think
there's -- there -- there are itens in
the -- the -- anong the exhibits that
may be questionable on -- on hearsay
grounds, but | think we'll take that up
when we di scuss the -- the outcone of
the --

M5. ASANTE-SM TH.  Exactly.

CHAIR -- the hearing.

Any -- Any other comments
before the chair rules?

MR. I RBY: Submtting the
affidavit into evidence, what does that
do? Wat does that --

CHAIR It just neans it's
before us and that we can consider it.

MR. | RBY: (kay.

CHAIR It doesn't nean we
accept it as truth. W just accept it
as --

MR. | RBY: Ckay. So --
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CHAIR -- as a tender of
t hei r evidence.

MR IRBY: Rght. And | -- |
think I understand what both parties are
sayi ng.

So the original affidavit has
to do with this nunber of ballots, the
anended protest is only related to this
nunber of ballots, so it invalidates
certain pieces of the affidavit
originally. And | think that's the
point. But | understand what you're
saying. Not -- | wouldn't say a bait
and swtch. It's not -- | don't think
It's that, but | understand why it's
partially inaccurate.

CHAIR:  Yes. | understand,
too. Al right.

Hearing nothing further from
the board, the chair rules that the
notion is denied subject to further
revi ew when the board deli berates.

Thank you.
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MS. ASANTE-SM TH:  Thank you.

CHAIR | believe the next
thing is the -- for the counsel to --
and ot her than your notion, do you care
to respond to the --

MR. STANLEY: W do. W --
You know, M. Chair and the board, |
thi nk we have a proposal. | wll renew
this proposal because | think this would
be a very efficient way of proceedi ng.
You know, this is not an adversari al
proceedi ng. You know, the idea here is
to look at the votes and the |aw -- and
the votes that are | egal under the | aw
and shoul d count, the votes that are not
i n conpliance with the | aw shoul dn't
count .

You know, | think there's been
a lot of work that's been done by the
staff. | think what's been done there
has been a process that's been applied
-- applied across every single ballot.

That sanme process has been applied
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across every ballot. The voters have
all been treated fairly, and | think
there's an effort here to sort of turn
the regular -- the regular review of
irregular ballots into an irregular
revi ew of regular ball ots.

So | think there's a question
here that | think would nmake nore -- it
woul d make this proceeding efficient if
we were to wthhold our statenent or any
response until after M. Bowens puts on
his testinony, because, again, we're not
adversaries with -- with -- with the
Beasl ey canpaign. The -- The --
Frankly, though, the conplaint is
agai nst the board and the way the votes
were counted. It sort of -- It alleges
w despread problens across the entire
state, w despread problens with the way
that this board and staff counted
bal | ot s.

So we woul d propose havi ng

M. Bowens present his information

Page 69

Legal Media Experts
800-446-1387




Durham County Board Of lections
HEARING, on 12/04/2020

1

© 00 N o g b~ w DN

N N NN B R R R R R R R R R
W N P O © 00 N O O N~ W N R+, O

first; and then once we've narrowed the
list of ballots, then I think we would
then present our information. But that
Is -- if that's acceptable to the board,
we'd just renew that option.

CHAIR. Well, open for
di scussion with the board, but, | nean,
we have our procedure --

MR. STANLEY: Under st ood.

CHAIR  -- understand, and
you'l | have an opportunity --

MR STANLEY: Yep.

CHAIR -- at the conclusion
of the evidence to have a -- have a
st at enent .

Anybody on the board --

M5. BAXTON:  So, vyes.

CHAIR -- wish to change the
procedur e?

M5. BAXTON: For that
procedure. W are in -- No, it's not an
adversarial process, but it's also where

bot h sides have to present evidence,
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correct, on what they want the board to
consi der.

So if either party regarding
these particular ballots w shes to call
M. Bowens as a witness to testify, then
| think that is the proper way to do it
as opposed to M. Bowens neking a
presentation as though he was a party of
t he proceedi ng rather than a w tness
bei ng asked questions at a proceeding
and then considering it that way.

CHAIR. Well, fair enough. |Is
it our intention to have M. Bowens
speak as a witness, as a staff wtness,
that he will -- that the procedure's
gui delines set forth he would be next to
-- to speak, and he can be exam ned by
both -- both parties at the -- at the
conclusion of his testinony.

Al right. So our proposal is
to have M. Bowens just go through those
-- those exhibits and explain the -- the

position that the board took on those.
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MR. STANLEY: So | -- | think
our proposal, then, if -- if that's not
acceptable, | think we would actually

prefer for themto call M. Bowens --
agai n, presenting our evidence again as
-- since we're not a party that's been
served di scovery, we -- the evidence we
have is the evidence in M. Bowens'
possessi on.

W're -- We're happy to go
through a list and offer a proffer from
the attorney perspective, but | just
don't know that that's a really great
use of the board's tine. But we can --
we're happy to do that if that's the
preferred nethod, but we -- we would
prefer to call M. Bowens as a W tness
right now and allow that evidence to be
presented into the record so that we can
t hen nove forward and then sunmari ze
t hat evi dence at the end of our
present ati on.

CHAIR Well, the alternative

Page 72

Legal Media Experts
800-446-1387




Durham County Board Of lections
HEARING, on 12/04/2020

1

© 00 N o g b~ w DN

N N NN B R R R R R R R R R
W N P O © 00 N O O N~ W N R+, O

Is to have the board tender questions to
M. Bowens, have M. Bowens make a
statenent, but you have every right to
-- to -- to question himif you choose
to do so. It's alittle awkward because
Chi ef Justice Beasley's presentation was
in the formof -- nore in the form of
argunent rather than presentation of --
of evidence and --

THE COURT REPORTER  Can you
pl ease speak up?

CHAI R Excuse ne?

THE COURT REPORTER  Can you
speak up a little bit nore?

CHAIR Ckay. But if -- |
think you have a -- you have a right to
-- torebut, and if you would like to
call M. Bowens as a -- as a wtness and
have him --

MR. STANLEY: Sur e.

CHAIR -- sworn in, you can
proceed to do so. |If you do not, then |
w Il ask M. Bowens sone questions.
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MR STANLEY: Yeah. | -- |
think we'd like to call M. Bowens as a
W t ness.

CHAIR  Ckay.

MR. STANLEY: And then we'll
rebut the remaining information that was
presented by counsel after that wthin
our tinme frane.

M5. OXENDI NE: What -- Wat --
What information is M. Bowens
presenting?

MR. STANLEY: So what -- what
we can do -- So what we've done, and we
in-- in asimlar manner to Justice
Beasl ey, we prepared a chart, and we
have information that sunmarizes the --
M. Bowens has gone through and revi enwed
t he individual ballots, and he has
reasons why this board and he proposed
rejecting the ballots and why this board
voted to do so.

So, again, one of the issues

that's at issue here is that there's no
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-- in this protest, there's no deference
to the actions of this board and to this
staff, and under the law of North
Carolina, there should be deference to
what you all have done. And so having
that information put on and what

M. Bowens has done and why he believes
the votes were either properly accepted
or properly rejected -- because, again,
we | ooked at this list, | know they've
narrowed it, but if you go through,
there are still at |east four instances
where they're trying to get nultiple
votes to count tw ce.

So there are duplicates on
here. There are 78 nanes, but there are
mul tiple instances of duplicates. This
Is sort of the sanme thing we went
t hrough |l ast tinme where there were 257
folks on the list that already voted.
Sonme of themare still on here, but that
kind of thing can be worked out in a

real efficient manner, but we're happy
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to sort of go through and expl ai n what
our reasons are.

M5. OXENDI NE:  Yeah.

IMR. STANLEY: But, again that
-- it's an attorney proffer, and I'm
happy to do that, present testinony and
-- or information that we have.

But, again, in an effort to
sort of streanline -- again -- again, we
view this as not adversarial. Qur --
Qur answer here is to try and get to the
truth as quickly as possible.

M5. OXENDI NE: | just wanted
to hear what -- what -- what you have.
| want to get your information --

CHAIR: Yeah, but | think they
-- their proposal is to produce their

I nformati on by questioning Director

Bowens.

M5. OXENDI NE:  Ckay.

MR. STANLEY: | think that's
right. | think -- Yeah, | think that's
correct.
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CHAIR Al right.

MR. STANLEY: Is that
acceptable to the board?

CHAI R Yes.

MR. STANLEY: Ckay.

M. Knight is actually going to handle
t he exam nation of M. --

CHAIR Ckay. So the court

reporter will swear in M. Bowens.
DEREK BOWENS,

havi ng been duly sworn,

testified as foll ows:

MR, KNI GHT: Menbers of the
board, ny nane is Roger Knight. [|'m an
attorney in Raleigh. | haven't been
formally introduced to you before.

(DI SCUSSI ON OFF THE RECORD. )
EXAM NATI ON
BY MR KNI GHT:
M. Bowens, for the record, could you

gi ve your full nane.

A. Derek Lamar Bowens.

Q And what's your current position as a --
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How are you enpl oyed? Let ne put it

t hat way?

Di rector of the Durham County Board of
El ecti ons enpl oyed by the Durham County
Board of El ections.

How | ong have you been the Director of
t he Durham County Board of Elections?
Since June the 5th of 2017.

And before that, where were you

enpl oyed?

| was Director of elections and ot her
various positions with the New Hanover
County Board of El ections.

How | ong have you worked in el ections?
Si nce February of 2012.

So you' ve been through at |east three
statew de el ecti ons when president and
governor and all that were being

el ected; correct?

That's -- That's correct.

Al right. Plus nunerous other | ocal
and state el ections?

That's correct.
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Q kay. How have you been trained to --

to be an election director?
So there's various things that, you
know, election officials are mandated to
do by law, such as attend state el ection
conferences for official training.
There's al so various online --
onl i ne nodul es that have to be taken to
-- to get sufficient in election
admnistration and law in North
Carolina. National through the election
center certification, so election
certification there, and then, of
course, a nunber of nenobs, various
directives fromthe State Board of
El ections and -- and on-the-job
t rai ni ng.
Al right. WlIl, thank you, sir. |
don't think anybody coul d conpl ain that
you are not cut out or fit for what
you' re doing right now.
Now, the attorneys for mss --

for Chief Justice Beasley have provided
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this list. Do you have the -- the copy
of the list that -- that they went
through with --
Yes --
-- all the Exhibits A and B and et
cetera through E-4, | believe it is?
| do.
kay. And so basically, if |
understand, they allege that you nade
well over 70 mstakes in this election
-- or you or your staff or the board
t hat anmounted to error or m sconduct or
sonet hi ng under the statute.

So we're going to -- |'m going
to ask you nowto -- to go through those

and tell nme what you did and why and

explain to the board, and | -- | think
that will be hel pful because -- well, |
think that would be the nost -- because

you know better than anybody what was
done and why.
So if you want, we can j ust

start wwth Exhibit A and go down, if
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that's what the board wants. | think

that would be hel pful. W'Il start with

Aazi za Ahned, please. That's in Exhibit

A

Yes. So in the case of Aaziza Ahned, as

has been discussed with the board in
nunbered neno 2020-19 rel eased by the
State Board of Elections, gives us
guidance as it relates to curing
deficiencies on absentee ballots and
al so those things that are not curable
whi ch woul d require reissue of ballots
consistent with the tinme frane
established by the State Board of

El ections to the extent possible.

M. Ahned, the issue was --
was not his address. That is not the
reason his ballot was rejected. The
reason that his ballot was rejected by
the board and placed in a pending cure
status was due to mssing his voter
assi stant's nane.

Nunber ed neno 2020-19 clearly
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states, in ny opinion, that if you are
to send a cure certification, if the
voter's wtness or assistant's printed
name is mssing, that is what the
readi ng of the nmenorandum says.
Therefore, that's the guidance we
foll owed. Therefore, that's what we
presented to the board. So, M. Ahned,
that is the reason that he was in a
pendi ng cure status.

M. Ahned also | believe in
this case requested a new ballot. W
rei ssued hima new ball ot and he
submitted another one with the sane
deficiency. Wtness or assistant
printed nanme m ssing. The statute
governs what's required of an assistant
and a wtness, and those are the itens
that are required, the nanme, the
address, and the certification.
So as far as you can tell, M. Ahned, is
he on this list twice, then, if -- one

for each ballot?
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A

It's nmy understanding that he's on the
list for this specific reason. |
believe he is in another category. | --
| would have to | ook to see. W kept
himin Exhibit A
Ckay. | think we'll find himin Exhibit
D, but we'll get there eventually.

Edgar Jackson?
Yes. M. Jackson -- again, | go back to
nunbered neno 2020-19. In the initial
bal |l ot returned by M. Jackson, he had
no witness information. Nunbered neno
2020- 19 whi ch governs the court order
related to the curing process indicates
that this is not a ballot that would be
subject to a cure certification because
the witness' signature is m ssing.
There was a tinme through various
iterations of 2020-19 where it woul d
have been acceptable to cure, but as the
board is aware, in Cctober that changed
due to a court decision. So in this

case, again, the witness information was
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totally inconplete, no aspect

what soever. There was assi st ant

I nformati on, but of course the nunbered
meno 2020-19 does not contenpl ate
directly that an assistant can act as a
wtness if the witness information is
not there.

So we followed the process of
reissuing a ballot. M. Jackson
returned that ballot, and he returned it
wth the witness address m ssing on the
second ball ot .

Agai n, the w tness does appear
to be the assistant, but ny contention
is that the nunbered neno 2020-19 does
not contenplate an exception to what is
specifically witten. This would have
been eligible for a cure because it was
just the witness address mssing. The
gui dance does not say that we can
consi der the assistant information to
cure the deficiency with the w tness

I nf or mati on.
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So that was what was presented
to the board as a reconmendati on
consistent with that neno.

And that's all for M. Jackson?

Yes.

Ckay. Let's go to Exhibit B, Edward

Br own.

So Edward Brown, again, we |ooked at all
ballots that were received after 11/3
consi stent with nunbered neno 2020-28, |
believe it is, which governs absentee by
mai | ball ot returns and of course
statute that allows a tine frame after
the election for ballots to be received
I f they're postmarked on or before

el ection day.

O course, court order
nunber ed meno 2020- 28 al | owed an
extensi on of receipt of those until
Novenber 12th so long as they are
recei ved on or before el ection day,

11/ 3.

Q Do you nean post marked?
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A. Postmarked, yes. Sorry, postnarked.

M. Brown, we received his
ballot -- and I'"'m-- |I'm happy to share
this wwth the board -- has a postnark
from Asheville for Novenber 4th, 2020.
Hi s ballot cane in a USPS envel ope, so
consi stent with nunbered nmeno 2020- 28,
we | ooked at the tracking nunber in the
USPS system and the inbound date with
t he USPS was Novenber 4th, 2020, at 2:49
p.m That is after Novenber 3rd.

The statute is -- is very clear that it
has to be postnmarked on or before

el ection day. Therefore, that's what we

presented to the board, and -- and that
was the gui dance that we -- we concurred
Wit h.

Thank you, sir. M. Katie Cochran I
think is the next one?
Yes.

CHAIR  Counsel, if | could
interrupt -- and correct nme if I'm--

["'mwong, but | think all these ballots
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) ) Page 87
were in the sane category, received on

the 4th and 5th and did not have --

MR. KNI GHT:  Yeah.

CHAIR: -- postmarks. | nean,
wll we be able to treat these as one
group --

MR KNI GHT: Sure. Fine.

CHAIR -- if that's okay,

MR. KNI GHT: Sur e.
BY MR KNI GHT:

M. Bowens, is there -- can you --
| would just note not -- not all of them
had a postmark. It was a staff stanp

that was controlling. So --

M5. BAXTON: M. Chair, not to
burden anyone, but | think for record
pur poses, since we're dealing with such
techni cal issues, it's probably best if
as counsel was doing it, he was going
t hrough since we do have a court
reporter to nmake sure the itens are

bei ng recorded and the reason why each
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one was or was not approved.

CHAIR W -- W can do that.
My point was | thought that the
contention was for all of these ballots,
If they arrived on the 4th or the 5th,
It was inplausible that they were not
mai | ed by the 3rd, whether or not there
was any postmark at all, but let's -- |
mean, if it's true class-wde, but let's
keep going; and if that's the case for
all of them --

M5. BAXTON: Right. Because |
think -- he just said -- | think he just
said that they weren't all of them

MR. BONENS: So -- So all of
themare on the 4th or the 5th. | think
the point | was nmaking is that sone of
themare not -- it's not a postmark
that's saying that, it's a staff stanp
dat e.

M5. BAXTON:. That's sayi ng
when it cane in?

MR. BOVWENS: Yes, but all of

Page 88

Legal Media Experts
800-446-1387




Durham County Board Of lections
HEARING, on 12/04/2020

1

© 00 N o g b~ w DN

e i
w N Bk O

14
15
16
17
18
19
20
21
22
23

themare the 4th or the 5th. It's just
a different -- It's just a delineation
bet ween the neans by which we cane to
that --
BY MR KNI GHT:
Now, for the record --
MR. BONENS: -- determ nation.
MR KNIGHT: |'msorry.
BY MR KNI GHT:
For the record, can you tell ne, when
you say all of themare the 4th or the
5th, what do you nean by that?
That's the date that we received them
And then sone of them have a postnark
I ndicating that that was the date it was
I n the possession of the Postal Service.
If we -- In all of these --
Every single one of them are analyzed
t hrough Bal |l ot Trax per nunbered neno
2020-28, and if there was a USPS f or
third-party delivery service envel ope
and a tracki ng nunber was avail abl e,

then we analyzed that to see if there
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was i nbound with that agency or delivery
service on or before Novenber 4th.

s there --

O Novenber 3rd. 1'm-- | apol ogi ze.
Can you clarify, is it your testinony
then that every nane in Exhibit B was
post mar ked or ot herw se nmarked after
Novenber 3rd?

l -- 1 won't -- | won't say postnarked
because sone of them were not

post marked. Either the staff receive
date was controlling in the decision
because we did not have information in
Bal |l ot Trax or a third-party delivery
service or there was a postmark that
clearly indicated that it cane or it was
I n the possession of the Postal Service
on or after Novenber 4th.

MR IRBY: Do you mind if |
make a comment? | think the question --
| i ke the confusion that we're having
here is maybe reason enough that we

shoul d maybe go individually through
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them|i ke you were.

MR. KNI GHT: Ckay.

MR IRBY: | would agree wth
t hat .

MR KNIGHT: [|'Il be happy to
do that.

CHAIR Al right. That's
fine.

BY MR KNI GHT:

Al right. Wll, then, let's go back to
Ms. Cochran, please.

Ms. Cochran, |I'magain, going to share
this with the board. W have a postnark
of Novenber 4th, 2020, and a received
date by our office by mail of Novenber
5t h.

Toya Ebron?

Toya Ebron, we did not have a post mark,
but we received it by nmail on Novenber
5th and we did not have any information
in BallotTrax to confirmthat was

| nbound w th USPS on or before the 3rd.
Hai Sal fity?
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A. W received M. Salfity's ballot by nmai

on Novenber 4th. There was not a
postmark and no data in Ball otTrax per
our anal ysis suggesting that it was in
t he possession of the USPS on or before
Novenber 3rd.

Coul d you explain what BallotTrax is,
per haps?

So BallotTrax is a systemthat was put
In place by the State Board of El ections
this year to allow voters the ability to
track their ballot through the nmail
stream So essentially at the point --
and this is through barcoding --
essentially at the point of us mailing
out the ballot, the voter essentially
woul d get a notification once it's

out bound through IND, which I won't go
into all the details of that. It's a
systemthat's scanned t hrough USPS t hat
tracks the ballot and it's integrated
into BallotTrax which allows the voter

to watch their ballot through the
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stream

That data in sone cases and as
t he board approved several precanvas was
used to determ ne that a ballot was
I nbound with the USPS. In these cases
we did not see -- BallotTrax did not
have i nbound data, and there were
several where BallotTrax did not have
| nbound data as to when UPS -- or USPS,
rather, received the -- the ballot in
their possession for delivery.
Thank you, sir. Derek Schm dt?
Derek Schm dt, we have a postmark of
Novenber 4th and a received date by the
Board of El ections of Novenber 5th.
Amanda Searl s?
Thi s does not have a postmark. [t was
received in our office by mail on
Novenber 4th and there was no subsequent
data in Ball ot Trax.
Sumrer Sol hei n?
This ballot was -- has a postnmark of

Novenmber 4th and was received in our
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of fice on Novenber 5th.

Q Patricia Tolle?

A. This ballot has a postmark of Novenber

4th, was received in our office on
Novenber 5t h.

M chel | e Zhang?

This ballot has no postmark, was

recei ved by us on Novenber 5th, and it
did not have any subsequent data or data
in BallotTrax to determ ne i nbound date
that it was in the possession of the
United States Postal Service.

How does it happen to not have any data?
| nmean, what happens? How do you know
It doesn't have any data?

So the state provided us a process to
search BallotTrax to | ook up the voter,
see if there is any inbound data |isted.
If there's inbound data |isted, we would
| ook at that to see the date that it was
I nbound with USPS. If that wasn't
avai | abl e, there was anot her spreadsheet

that the state sent that allowed us to
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anal yze mail barcodes and if we received
a match in that data set, that was
determ native that the -- the ballot was
timely in the possession of the USPS for
delivery to the County Board of

El ecti ons.

And as stated earlier, the
board di d approve sone based on that
data that -- that were deened tinely
because of the tool the State Board of
El ecti ons provided us.
kay. Al right. So | think that's all
with Exhibit B.

And Exhibit C. Exhibit Cis
G ai re Hudzi nski ?

Yeah. So this is a ballot that we
actually did receive a tinely cure for.
This cure was received by our office and
-- and board nenbers, we have the emil
attached to confirmthis. W received
it | believe on Novenber 8th.

This was archived. The cure

was archived in error by staff. W went
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back -- and, of course, there's been a

| ot of paper. So -- So this is
certainly possible. But this is one
that was found, and certainly ny -- ny
recomendation to the board at this tine
woul d be to include this in the order to
the State Board as one that should have
been counted for themto deci de whet her
the totals across the state woul d be
outcone determ native to nmake the
appropri ate adjustnent.

CHAIR Al right. Just to
clarify, are you saying the cure was
received on tinme and the ballot is in
ot her respects qualified?

MR BONENS: Yes.

CHAI R Ckay.

BY MR KNI GHT:
Al right. Then let's nove on to
Exhibit -- That was the only nane on

Exhibit C right?

A. Yes, sir.

Q GCkay. Exhibit D, we conme to M. Aaziza
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Ahned, again?
| need to refresh nyself on -- on the
contents of -- or the reasoning for

Exhibit D, if |I could have a nonent

MR. LEHVAN. | hate to
I nterrupt again, and say that Exhibit D
is -- ny recollection, these were all
bal l ots -- absentee applications, the
board initially approved them as
tinmely --

MR. KNI GHT: Good point.

MR. LEHMAN. -- and the board
subsequently --

MR. KNI GHT: And that rem nds
me. | have a couple of other questions
about that, and then maybe we can
di spense with these.

MR. LEHMAN: There may be
sone individual characteristics, too,
but that was -- that was the argunent

t hat --
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MR. BOAENS: If | may, | would
|ike to note that all of these were not
subject to the -- what we call the
rei ssue audit where this board inits
authority to pass upon the legality of
a ballot, we went back and did a reissue
audi t i ndependent of any pressure from
any third party.

M. Richard Al exander and
Aazi za Ahned were subject to the reissue
audit. The others were not.

So |''m happy to answer any
questions. | just wanted to nake that
poi nt .

BY MR KNI GHT:

Ckay. Let's talk for a m nute about the
statute in -- in the conplaint here or
the -- the basis of the protest here is
t hat when the ballot cones in, it's
accepted, but if ny understanding is
correct, the statute refers to ballots
that are approved.

I s that your understandi ng,
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that there's a difference between
accepted and approved?

And I'd just -- | just would like to
make one nore statenent based on what |
just said. Kisha Mayo was al so subj ect
to that -- to that audit, so there were
t hr ee.

If | could take a nonent just
to kind of explain the process by which
staff receives a ballot.

Pl ease do.

So -- So first -- and this is an issue
wth BallotTrax, it's an issue with
SEI M5, which is Statew de El ections

| nformati on Managenent System in ny
opi ni on, when staff receives a ballot,
we -- we place on that ballot a
prelimnary disposition, a staff
recomendat i on.

When we do that, Ball ot Trax,
for those that opt into Ball ot Trax,
receive a notification that their ball ot

has been accepted. That is not final.
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The Board of Elections is the only
authority that can nake a final
determnation as to the status of a
ballot. We nmade that clear to several
vot ers.

In several of these instances
-- and | could point out a couple
specifically, and there was a couple in
the |l ast batch that we dealt with where
they were initially accepted but after
further anal ysis consistent with our
preaudit, we noticed that, for instance,
there was a |ate postmark. So we
changed the status before the neeting.
So there's levels of audit.

When we first get the ball ot
| nbound, staff does a prelimnary review
-- or tenporary enpl oyees with gui dance
that we provide and -- and we received
fromthe State Board of Elections, and
they make prelimnary determ nations.

Before we present those to the

Board of El ections, we do an additi onal
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audit where we may catch out of the
47,000 -- 47,920 that we received an
error.

If we find that error because
It has not been presented to you and --
and there would be no need to issue
chal | enges or anything of that nature at
t hat point, we would change the status
in the ballot -- in SEIM5 the Statew de
El ections I nformation Managenent System
And | believe the voter could -- would
al so receive, if ny understandi ng of
Ballot Trax is correct, a notification at
t hat point.

O course our due diligence
once a status is changed is to conply
W th nunbered neno 2020-19 and rei ssue a
cure for a ballot. |In all instances
where we reissued a cure for a ball ot
pursuant to the reissue audit, those
wer e overni ghted consistent with the
board's directive.

So that is the process by
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Page 102
which we deal with logging ballots. It

I s not abnormal before BallotTrax and
after for a status to change based on
our recommendati on because of the |evel
of volunme and -- and sone of the -- you
know, the -- the workflow of audits.

So it -- it is not abnorma
for a status to change. It doesn't nean
anything nefarious is going on or we're,
you know, adjusting status. It just
means that we're humans, as was not ed.
And so if we see an error, we fix the
error and we -- and we attenpt to
rectify it.

M. Bowens, is there anything nmagical
about the word accepted or legally --
magi cal -- legally binding about the
word accepted in your -- in your
expertise in this matter?

A ballot by statute 163-230.1 which --
whi ch governs board review, no ballot is
accepted until the Board of El ections

reviews that ball ot and nmakes a
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A

Q
A

determ nation on that ballot.

| s that approved, do you nean, or
accept ed?

Accepted neans -- |If you're asking ny
definition, accepted neans it's in
recei pt, in our possession.

Uh- huh.

Approved, the statute nmakes cl ear that
the board at it's next neeting wl|
approve or di sapprove an absentee by
mai |l ballot. So disposition in

Bal | ot Trax does not change fromthe
point of receipt with us to the point
that the board approves it, which is
anot her i ssue.

But, yes, the -- the fornal
termby statute for the board would be
to approve or to di sapprove, except, in
my opinion, is when it's in our
possessi on.

Ckay. Now, the nanmes on Exhibit D, were
these all instances that -- that were --

of voters whose ballots were accepted
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but then their status was not approved,

they | ater were not approved for one

reason or anot her?

A. Yes.
Q If the board doesn't mnd -- and we'l]l
deal with this as -- in nmass, unless you

prefer me to go through them one by one?

CHAIR | think the question
is: Is there anything different about
all the voters in here? If so, we
should go one by one. But if -- if --
If they're all the -- you said they're
not all the reissue of --

MR. BOWENS: Yes, there are
sone that are different, and |I'm
happy - -

CHAIR Al right. So --

MR. BOAENS: -- to --

CHAIR -- it's probably best
to go through them

MR. KNI GHT: Ckay.
BY MR KNI GHT:

Q Well, let's go through them Then back
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A

to M. Aaziza Ahned?

| believe the reason that he's in this

I S because he was subject to the reissue
audit again and the board's authority
to, you know, (unintelligible) ballots
and -- and al so 163-230. 1F, which says
the County Board of Elections constitute
the proper official body to pass upon
the validity of all applications for
absentee ballots received in the county.
That's imedi ately under the statute
that tal ks about the finality of the
board's deci sion.

In the case of M. Ahned, he
was subject to the reissue audit, and we
agai n overni ghted himthe proper
materials to cure his ballot.

Now, is that the -- do you have actually
two ballots for M. Ahned there?

| do. Uh-huh.

Ckay. So he's -- So he's on here tw ce
for two separate ball ots?

| believe he's on there -- he -- he's --
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he's -- it -- it's one ballot but two
di fferent scenarios where he -- could
have applied to two different exhibits.
Ckay. Richard Al exander?

M. Al exander was al so subject to the
rei ssue audit, and this was for

assi stant signature mssing. In this
case, we reissued M. Al exander a ball ot
whi ch we did not receive back.

And | believe the next one is also a
duplicate, Katie Cochran?

|'"d have to go back and | ook at -- |
bel i eve she was --

MR | RBY: What exhibit 1s she

i n?
MR. BOAENS: She was in
Exhi bit B.
So, yeah, hers was late, | believe, if

it was in Exhibit B.

BY MR KNI GHT:

Carol i ne Dyer-@nn?

Caroline Dyer-G@unn, this was not subject

to the reissue audit. This particular
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ball ot was initially approved -- or,
excuse ne, accepted as -- or approved --
prelimnary approved based on staff
recommendation, but after further

anal ysis and our additional audit, we
noticed that the witness indicated that
t hey worked at The Addi son in Durham
which is an assisted living facility.

O course the board was nmade privy to
this. Assisted living facility, those
people working in the facilities are not
allowed to act as w tnesses.

We confirnmed this with the
facility, that this occurred, and
because of that, we did reissue
Ms. Dyer-Gunn a new ballot and we did
not receive that back.
kay. Kisha Mayo?

Ki sha Mayo was subject to the reissue
audit under a pending cure. W did send
her a cure certification, but we did not

recei ve that back.

Q And anot her duplicate, Derek Schm dt?
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| believe he was in Exhibit B, so he

woul d have been on tine.

Mal col m Sout h?

Mster -- M. South's ballot, his --
what appears to be -- | would assune his
w fe, Yvonne South, signed where the
voter is supposed to sign. So he was

I ssued a cure certification.

THE COURT REPORTER  Can you
repeat what you just said?

MR. BOVNENS: Yvonne Sout h
signed where M. Smth was supposed to
sign, and so because of that we sent a
cure certification for himto cure the
bal | ot consistent with nunbered neno
2020- 19.

BY MR KNI GHT:

And | take it you didn't receive the
cure certification --

| didn't -- We did not receive a cure
certification from M. South.

MR. KNIGHT: And that's all
for -- board nmenbers for Exhibit D. 1'm
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going to nove on to Exhibit E-1, unless
there's any ot her questions.

MR. BOVENS:. [|'Il just refresh
nyself, if I may, on -- on --

MR, KNI GHT:  Sure.

MR. BOWNENS: -- Exhibit --
BY MR KNI GHT:
The first name on the list is Karen
Dani el s, when you're ready.
Ckay. So, Ms. Daniels -- and we
confirmed this with our county G S
officer, and it's confirnmed in the notes
that cones with the provisional envel ope
fromthe election official -- the
address point provided is in Chat ham
County. So the voter was registered in
Durham but after further investigation
and geocode adjustnents, that address is
i n Chat ham County, and it's -- it's
quite a bit out -- outside of Durham

So of course there are address
poi nts that do have Durham|isted that

are in other counties, Oange, Wke,
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Chatham W have -- W have quite a

few.

So in this case, we did not
recomend approval to the board because
t he address was not in our geocode and
we confirmed with our internal G S tool
that that address point was indeed in
Chat ham County.

Li sa Heusner?

For Ms. Heusner, the reason why her
bal | ot was not approved is she was
required to show HABA (phonetic) ID
163166. 12, which requires individuals
that register to vote by nail and are
presenting to vote for the first tine do
not provide either the |ast four of
their social, their driver's |icense
nunber, identification nunber, or what
we call a HABA docunent, which is a bank
statenent, utility bill, governnent
check, paycheck, or other governnent
docunent with her nane and residence

addr ess.
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In the case of Ms. Heusner, we

did not get that upon her presentation.
And it's even noted on her provisional
application that she did not provide the
I D requi red of HABA.

Because of that, we did not
recomrend approval to the board for
Ms. Heusner.
When you say recommend to the board, |
take it the board has already revi ewed
t hese once?
They have based on, yes, staff
recommendation in their review
The next one is Pedro Maya?
We actually agree that M. Mya shoul d
be approved. This was -- M. Maya was
registered. | believe there was sone
confusion with sone of the -- the -- the
name, conpound nanme, but we do agree
that M. Maya's ball ot shoul d have been
approved, and we would recommend to the
board that that be included in the order

to the State Board of El ections,

Legal Media Experts
800-446-1387




Durham County Board Of lections
HEARING, on 12/04/2020

1

© 00 N o g b~ w DN

N N NN B R R R R R R R R R
W N P O © 00 N O O N~ W N R+, O

) ) ) Page 112
consi stent with guidance from counsel to

potentially be reviewed if they
determ ne there's enough for an outcone
determ native adj ustnent.

Jordyn MKi nnon?

The sane thing for M. MKi nnon. W did
not have HABA ID for M. MKinnon,

whi ch, again, is required by statute,
and his provisional application notes
that no I D was provided subject to that
requirenent.

Ckay.

So we did not recommend approval for

t hat ball ot.

David Wi ght?

So M. Wight noted to officials on his
provi si onal application -- although he
did note that his residence was in
Chapel HIl, he noted to election
officials that he noved to Carrboro,
which is in Orange County, on Cctober
1st.

So based on that, we did not
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recomrend approval to the Board of
El ecti ons based on his -- his adm ssion
that he wanted to vote there because
that was his old precinct. But he had
-- the cutoff, | believe, was Cctober
4t h for residency changes, the 30-day
cutoff for jurisdictional changes by
| aw. 10/1 woul d have been before that,
and -- and because of that, we did not
recommend approval for M. Wight.
Thank you. Next is Exhibit E-2.
If | can just refresh nyself.
Sur e.
So if | can take a nonent to kind of
preface sonething with this particul ar
exhibit, if -- if that's okay.
By all neans, please.
| kind of want to tal k about Ii st
mai nt enance as it relates to the --
mai nt ai ni ng conti nuous residency in the
-- in the county.

Nunbered neno 2018-05, |

bel i eve section 2.1, which specifically
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speaks to |ist maintenance, tal ks about

if -- if someone attests that they've
mai nt ai ned conti nuous residency based on
a |list maintenance procedure, which
typically that applies to 163-182. 14D,
which is related to an MBRA (phoneti c)
protocol where if soneone essentially
Is in inactive status for two federal
el ection cycles, then they go into a
renove status for the reason of renove
due to two federal election cycles in
I nactive status or previously it was
call ed under the old purge |aw

We do a specific audit on
peopl e that have that status; and if we
see no evidence -- which is again
consi stent nunbered neno 2018-05 -- if
we see no evidence of an attenpt at
registration or -- and this is -- and
this is inportant, a subsequent renoval
for a reason not attributable to a |i st
mai nt enance protocol, then we would

recomend approval to the board if we
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see no evidence, again consistent with
nunber ed neno 2018- 05 and gui dance and
confirmed with the State Board of

El ecti ons.

So | did want to nmake that
clear. Just because soneone signs an
affidavit that they've maintained
continuous residence, if we have
evi dence that suggests ot herw se,
consistent with that neno, then we are
not going to recommend approval to you
on a ballot if we have evidence
sufficient to suggest that they did not
mai ntai n conti nuous residency in the
county.

Thank you, sir. To go through these

I ndi vidual ly, could you start, please,
with Joshua -- are you ready to go, by
t he way?

| am yes.

Joshua Byker?

M. Byker -- and this was a State Board

of El ections renoval -- was renpved due
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to a nove to Johnston County on

4/ 24/ 2017, and we did not see a
subsequent attenpt at registration in
Dur ham County before the Cctober 9th
deadline. |If SEIMS does, to ny
understanding with -- I n conversations
wWith the voter registration speciali st
and counsel with the State Board, if
SElI M5 conducts the renoval due to a nove
within the state or a nove out of
county, it's because the voter has taken
an action attenpting registration in the
ot her county for that renoval to occur.
So in this case we have a
record of M. Byker noving to Johnston
County. He was renoved for that reason
on 4/ 24/ 2017.

Q For the assistance of the court reporter
and for anybody who's not famliar with
it, we will use the term SEIMS a | ot.
Can you tell us exactly what SEIMS is
and what that is an acronymfor?

A Yes. I|I'msorry. |It's the Statew de
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El ections Informati on Managenent System

THE COURT REPORTER  How are
you spelling that?

MR BONENS. S-E-I-MS
BY MR KNI GHT:

Ckay. Kenneth WIIlians?

In this case, the voter did not have the
appropriate 1D for same-day

regi stration. They attenpted sane-day
regi stration on 10/27. Sane-day

regi stration consistent with statute
requires that the voter provide proof of
resi dency.

There's a nunmber of docunents
that are perm ssible for proof of
residency in this case. There was not
I D that had the current nane and
resi dence address on it.

And it's also noted on the
provi sional application that no I D was
provi ded, which suggests that proof of
resi dency was i ndeed not provided.

Sointhis case, the -- | did
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not -- we did not recomrend approval to

the board on this provisional because
proof of residency was not required --
was not provided. And | would note that
I n those cases, voters are provided with
-- or are given detail on what's call ed
the notice to sanme-day regi strants which
explains the ability to cone to the
Board of Elections or to send it to us
electronically. W've got several for
the board actually to approve as an
addendumto a provisional application --
application that was submtted during
early voting letting them know t hat they
could submt that proof of residency
docunent on the day before the county
canvass by 5 o' cl ock.

In this case, we did not
receive that and, therefore, we did not
recommend approval to the board for the
provi sional ballot.

The next nane on the list is Amanda

W | ker son. | note that she i s another
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duplicate. She is also on the list in
E-3, so -- but Amanda W/ kerson on
Exhi bit E- 2.

So Ms. Wl kerson was renoved by SEI MS
due to a nove within the state. She
noved, according to SEIMS, to Person
County on 1/14/2020. She also did not
have the ID required for sane-day

regi stration, as noted on her

provi sional application by the election
official of no ID provided. Therefore,
we do not recommend approval to the
board for that.

David Pettiford?

So M. Pettiford was renoved due to a
felony conviction -- previous fel ony
conviction, and we saw no attenpt at
registration prior to the 10/9 voter
registrar on or before the 10/9 voter
regi stration deadline, and, therefore,
we recomrend for the ballot not to be
approved.

So, again, | believe an
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affidavit was submtted maybe for

M. Pettiford, but this goes -- just to
kind of -- this goes to what was

di scussed earlier. |If soneone, you
know, signs an attestation that they

mai ntai n conti nuous residency in the
county and their renoval reason has
nothing to do with that -- for instance
they were renoved for a fel ony
conviction -- you are required by law to

regi ster again.

And ny understanding is that
an attestation of continuous residency
woul d not reactivate a renoval based on
felony conviction. So, therefore, we
di d not reconmmend approval for this
particul ar provisional ballot with the
boar d.

Next is Brian W1 kerson?

M. WIkerson, according to SEIM5, was
renoved due to a nove to Orange County
on 12/12/ 2018 per the State Board of

El ecti ons.
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Again, we did not see any

evidence at an attenpt at registration
I n Durham County on or before the
10/ 9/ 2020 voter registration deadline.
And nunbered neno 2018-05
outlays -- or lays out, rather, exactly
the protocol we're supposed to follow to
det erm ne whet her they had nmade an
attenpt. Qur voter scan -- W -- W do
various review through SEIM5S to nmake
that determnation. |In this case, we
did not see any attenpt, and, therefore,
we did not recomend this ballot for
approval to the board.
Hasan W/ son?
M. WIson was previously renoved -- so
a couple things. M. WIson did have a
-- a renoval record, and | would have to
| ook specifically to get the date. |
believe it was in 2004. So -- where he
was renoved due to |ist maintenance
protocol. | know that's a big

di fference but -- did have a renoval
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record due to two federal el ection

cycles in inactive status.

Typically if we have no evi dence that
the voter registered sonewhere el se,
that woul d constitute reinstatenent
under the law. But in 2015, M. WIson
was convicted of a felony. Again, that
woul d -- that constituted a renoval of
his registration record, and, you know,
because of this, we could not reinstate
hi m because he had a subsequent renoval
for sonething that was not related to

| i st mai ntenance protocol as it pertains
to residency.

Saf i yyah Muhanmmad?

| think that was w t hdrawn.

CHAIR  Counsel, just a
suggestion, and then |I'I|l check wth
menbers of the board, but this is a real
long list, the next -- the next exhibit.
We' ve been here two hours. Does anybody
on the board want a break, a short

recess?
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M5. OXENDI NE:  Yes.

CHAIR Ten mnutes. Ckay.
Good with everybody?

MR. | RBY: Uh-huh.

CHAIR Ckay. Let's --

MR. KNIGHT: Could we get to
Saf i yyah Muhanmad?

MR. BOWENS: She was --

W t hdr ew.
CHAIR  She --
MR, KNIGHT: Oh, so --
CHAIR  She withdrew --
MR. BONENS: She was
w t hdrawn - -
MR, KNIGHT: [|'m sorry.
Par don ne.
CHAIR: Al right. Hearing no
obj ections, we wll stand at recess for

ten m nutes.
THE COURT REPORTER O f the
record at 5:56.
( RECESS. )
CHAIR. Ckay. |If everybody's
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ready to go, we're back on the -- excuse
nme, the questions.

M5. ASANTE- SM TH.  Yes.
M. Chair, for the sake of efficiency on
this -- and I -- | think this m ght have
been ny fault for not making it clear.
But for E-3, just -- | should have
mentioned that aside fromthe |ist of
nanmes that | specifically called out --

and |'m happy to repeat them-- were

w thdrawn for -- as to the -- the others
on E-3. So it would just be -- So
during -- during the course of ny
presentation, | naned, for exanple,

Demari o Scoggi ns, Eric Wnkler, et
cetera, and our protest is -- should
just be for those. So I just want to
save tine in terns of M. Bowens naybe
having to go through all of the ones
listed on E-3. And |'m happy to
reiterate the nanes that | actually
called out, if that's M. Chair's

preference, but | can --
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CHAIR  Yeah, that'd be very

hel pful if you could --

M5. ASANTE- SM TH.  Yes.

CHAIR -- call -- call out
the nanes. Are --

MS. ASANTE- SM TH.  Yes.

CHAIR Are these the only
ones you're pursuing right now?

M5. ASANTE-SM TH. I n E-3,
correct.

CHAIR  E-3, okay.

M5. ASANTE-SM TH: | -- Again
for that section. So it would be
Demari 0 Scoggi ns.

CHAIR  Ckay.

M5. ASANTE-SM TH. Eric
W nkl er, King Awku, and David
Pettiford.

MR. IRBY: kay. |'m m ssing
one. M. Scoggi ns?

MS5. ASANTE- SM TH.  Yes.

M. lrby: -- M. Awmku,
M. Pettiford.
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M5. ASANTE-SM TH.  It's

Scoggi ns, Wnkler, Amku, and Pettiford.
MR. | RBY: Thank you.
CHAIR: Ckay. Appreciate
t hat .
M5. ASANTE-SM TH:  Yes, sir.
CHAIR  Anything for
efficiency.
M5. ASANTE-SM TH:  Yes, sir.

CHAIR: So you've got those

names?

MR. KNI GHT: Yes, sir.

MR. | RBY: Fol ks |istening
online -- | don't know if they can hear
the attorney -- but she just clarified

that the only nanes that are in Exhibit
E-3 are those nanes rather than the
whol e |ist of nanes.
MR. BONENS: |If | could have a
nmoment just to pull those.
MR. KNIGHT: Certainly, sir.
MR, IRBY: (Unintelligible)
THE COURT REPORTER  Repeat
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what you just said.

MR. IRBY: | said that
M. Pettiford, he was also in Exhibit
E-2, just so he's not | ooking through
t he wrong st acks.
BY MR KNI GHT:
Al right. Thank you, M. Bowens. |If
you're ready, then we'll start then with
Demari o Scoggi ns, please, on Exhibit
E- 3.
So M. Scoggins was renoved due to a
felony conviction. | believe this
particular exhibit is based on voters
reporting an attenpt at registration.
In the case of M. Scoggins, we did not
receive an attenpt at registrations --
or registration per our analysis on or
before the 10/9 deadline. Therefore, we
did not recommend approval for
M. Scoggins to the board.
Eric Wnkler?
We did not see an attenpt at
registration for M. Wnkler. He did
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vote provisionally at the Duke One-Stop
Site, but it appears he did not have ID
for proof of residency. It is noted
that he provided a utility bill, but
that utility bill apparently did not
have the current nane and residence
address. So if you provide a utility
bill and it does not have the required
address on it, then that woul d not
satisfy the residency requirenent for
sanme-day registration.

Q King Awuku, and I -- and | note that he
is also on Exhibit E-4, if there's a

Ki ng Awuku?

A. M. Awku was also -- did not have proof

of residency for sane-day registration.
I D noted on the provisional was bl ank.
He did attenpt registration at South
Regi onal Library and appears he was al so
previously renoved due to failed mail
verification.

Q And we've dealt previously with

M. Pettiford, but if you could repeat
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M. Pettiford?

A. | believe he was a part of E-27?

Q Yes.

A M. Pettiford was renoved due to a
fel ony conviction, consistent with the
-- the protocol for renoval for that
reason under statute. W did not see a
subsequent attenpt at registration based
on our analysis. The registration
attenpt via the provisional would not
have been sufficient to cure a
deficiency under 1632.6, | believe,
which allows for the correcting of voter
registration forns. W did not have one
I n our possession that was received on
or before 10/9 and, therefore, we did
not recommend that for approval.

Q | believe that's all the nanmes on E-3.
So then we can proceed to E-4.

A And if | may, M. Knight, there is one
that | would be remss if | didn't
nmenti on because it was a part of the

initial -- and, board, you nmay find this
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to not be appropriate, but we did find
-- for Kinberly Freeman- Downey, we did
find an attenpt at registration on or
before the voter registration deadline
I n our archive cue after further

anal ysi s, and we woul d recomend t hat

that be included in the recommendati on

If the state determ nes that adjustnents

woul d be out cone determ nant requiring
adj ustnent to our canvass results.

Ckay. Thank you. So we can nove to
E-4. The first nane on that list is
Mari sol Aguil ar?

So the address provided by Ms. Aguilar
of 214 Terry Fuqua Parkway is actually
i n Orange County based on our internal
anal ysis and our -- our geocode tool.
Because the address is in Orange County
after the geocode review, we did not
recommend this ballot be approved based
on that reason.

Al right. Thank you. |Is there

anything wwth respect to Exhibit 4 and
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the address that you want to share with

us about King Awuku since we dealt with
himas far as his registration earlier?
Yes, | believe that the response was
sufficient -- was sufficient to provide
(unintelligible).
Al right. | note that when we were
going over this list from-- the
protestor's counsel was going over this
list originally, they skipped over
Hunt er Boehnme. But just for the record,
could you tell us about Hunter Boehne?
Sure. M. Boehne provided an address in
W nst on- Sal em on hi s provisional
application indicating that likely he is
a registrant or a resident of Forsythe
County.

He i ndi cated, per notes from
t he provisional application, that he did
not have pernmanent residence in Durham
So we did not recommend approval based
on the confirnmed address being in

W nst on- Sal em
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Q
A.

Q

The next one is Jordyn G o0ss?
Jordyn Gross did not have the required
proof of residency for sane-day
registration. It is noted that she
provi ded other photo ID, but of course
that could be HABA I D because that is
for proof of person. Sane-day
registration is proof of residency, and
there is docunents that are perm ssible
for proof of residency as a part of the
sane-day registration process as -- as
noted on the sane-day registration
noti ce provided to sane-day registrants.
Per the note provided by an
el ection official, she had just noved
two weeks ago and wanted to vote. She
di d not have the docunment needed to
prove her residency for SDR. It should
al so be noted that she was registered in
Meckl enburg County at the tine of
presentati on at NCCU for sane-day
regi stration.

| believe M. Nzanga has been w t hdrawn.
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Ray Odonf

So M. Odom al so did not have the
appropriate -- based on notes provided
fromthe election official at the site
did not provide proof of residency, and
it's -- it was indicated that he was in
a transitional situation. So there was
not -- even though a driver's |icense
was provided, again, that can be
provi ded but not have the current
resi dence address that is being stated
that a voter is supposed to have resided
at at | east 30 days preceding the
el ection, which would get us to the 10/4
cutoff for that residency change.

So in this case there was no
I D for the residency requirenent as --
as -- as required by statute for
sane-day registration, and, therefore,
we did not recommend approval for the
provi sional ballot of Ray Gdom and we
al so did not receive subsequent proof of

resi dency by the Novenber 12th deadline
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as established by statute.

Derrick Perry?
Derrick Perry, sane situation.
M. Perry did not have proof of
resi dency per election official notes.
Again, it notes that he provided an NC
driver's license nunber or -- excuse ne,
an NC driver's license, but that is not
I ndi cative of a proof of residency for
the -- for the residency that is being
| isted on the provisional application.
It's noted by the election
official on the provisional envel ope
that no current proof of address was
provi ded. Therefore, we did not
recommend approval on the provisional
for lack of proof of residency. W also
did not receive that by the Novenber
12th deadline as required by statute, so
we did not recommend approval .
| believe we have -- and | nmay be w ong
because we've -- we've gone through a

| ot of nanes, and you can correct ne,
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but we may have already dealt with
Kenneth Wllians. But if you could
repeat or -- or at |east refresh our
menory with respect to M. WIIlians
briefly, please?

M. WIllians also didn't have, it
appears, residency -- a residency
docunent for sanme-day registration. |
believe this -- he -- he also attenpted
to register on 10/27 through the DW. |
woul d have to confirmthat. That, of
course, is 18 days after the voter

regi stration deadline.

Al right. Another duplicate is one we
just dealt with, Eric Wnkler. |Is there
anything el se we need to know about

M. Wnkler?

No, if the initial response was
sufficient.

And | astly Shawn Zadeh?

So M. Zadeh at Hope Val |l ey Bapti st
Church indicated that he had not |ived

at the address provided for at |east 30
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days. O course that is a requirenent
t hat you have residency at |east 30 days
precedi ng the el ection event.

He i ndi cated he noved on 10/ 26
to the Durham County residence. Because
of that, we did not recommend that --
for approval to the board because that
woul d be inconsistent with the
requi rements of registration in North
Carolina or a different jurisdiction in
North Carolina.

Al right. Thank you. That cones to
the end of the list. Just to repeat and
to make sure that we know, there were, |
bel i eve, three nanes that you suggested
shoul d be submtted to the State Board
for -- you said it better than | ever
could, but if you' d repeat what you

t hi nk these nanes -- shoul d happen with
t hese nanes.

So for the provisional application for
Pedro Maya, provisional application for

Ki nberly Freeman- Downey, and al so the
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absentee application for Caire
Hudzi nski, consistent with -- which
board nenbers have in the guidance from
Kat el yn Love, General Counsel at State
Board of El ections.

| f we see sone ballots that
shoul d have been approved or is
recomrended for approval that in the
order drawn up pursuant to tonight's
hearing that we note specifically which
ones we thought shoul d have been
approved and al so specifically which
ones shoul d not be approved, then the
state woul d make the determ nation as to
whet her those should be counted if it
deens that there's enough that woul d
make an outcone determ nant difference.

MR, KNIGHT: Al right. |
have no nore questions for M. Bowens.

CHAIR Al right. Thank you.
Does counsel for Chief Justice Beasley
have any questi ons?

MS. ASANTE-SM TH:  Yes, sir.
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EXAM NATI ON
BY Ms5. ASANTE- SM TH:
M. Bowens, | will be quick. First, you
I ndi cated that you were famliar wth
nunbered neno 2020-19; correct?
Unh- huh.
And are -- are you also famliar with
footnote 2 concerning the ability to
read the signature, if -- if there's an
ability to read the signature, the
printed nane, an inability to see the
printed nanme or lack of a printed nane
shoul dn't be the reason for rejection?
In ny looking at footnote 2, it says --
Uh- huh.
-- if the nane is readable and on the
correct line, even if it is witten --
witten in cursive script, for exanple,
It does not invalidate the container
return envel ope.
Correct.
Is that what you're referring to?

Yes. And that is nunbered neno
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2020-19 --

That's --

-- correct?

-- correct.

kay. And then noving on to -- in
reference to Exhibit B, it was your
testinony that the staff receipt date
was controlling where you didn't have
appl i cabl e Ball ot Trax i nformation;
correct?

Correct.

Ckay. And you also noted that there
were four ballots on Exhibit B that did
not have postmark information; correct?
| would have to go back to -- to --

Ch.

-- affirmthat --

Sorry.

-- but | believe that's the case.

And in at |least two out of
four of those ballots, specifically Hal

Salfity and Amanda Searls, you indicated
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that the Board of El ections received

t hose ballots on 11/4; is that correct?
| just want to make sure |'m giving

you - -

Yes, sir.

-- accurate --

| appreciate --

-- information.

-- that.

And this is Exhibit B?

B, yes. B, as in boy.

And can -- can you repeat those nanes
for me?
Yes, yes. I|I'msorry. | want to nmake

sure | have those dates correct, too.

So it'd be Hal -- Hal Salfity and Amanda
Searl s.

Amanda Searls, yes, was Novenber 4t h.
Ckay.

And M. Salfity was a stanp date of
Novenber 4th, and neither of those had
post mar ks.

kay. And M. Bowens, in your extensive
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experience with kind of Board of

El ecti ons work, specifically in Durham
Is it likely that a -- a piece of nai
that's postmarked on one day can be
delivered on the sane day?

| -- 1 don't recall an instance of
seeing that. | -- | can't really speak
to that, but I would say | have not seen
i n ny experience a postmarked ball ot
bei ng received the sane day to our

of fice, no.

Yes, sir. And | want to ask about --

referring to Exhibit D, excuse ne,

Caroline Dyer-Gunn. Isn't it correct
that -- oh, I"'msorry. Let ne give you
a nonent .

kay.

Isn't it correct that on Ms. Dyer-Q@unn's
I nformation -- registration, excuse ne,
on the public Board of Elections website
her address is a Bahama address?

That's correct. Uh-huh.

And isn't it also accurate that the
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A

W t ness' signature did not -- wtness
name and signature did not specifically
I ndi cate that Ms. Cook works at the
nursi ng honme but sinply put The Addi son
I n parent heses?

That is correct, but -- but | can
certainly supplenent ny response to our
followup to that, if appropriate.

kay. And let ne ask one nore question.
If -- Gven that Ms. Dyer-Q@inn's
registration address is not the address
of The Addison, is it possible that she
does not reside there?

Again, if -- if -- if you want ne to
base the answer on the conversation that
staff -- which | was part of -- wth
this individual, I -- | can give you
that story line. Mss -- M. Dyer-Qunn,
according to the conversati on we had,
does live at The Addi son --

Ckay.

-- but her pernmanent residential address

IS i n Bahanm.
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Q That's hel pful to know. Thank you.

And noving on to Exhibit E-1,
pl ease, Ms. Karen Daniels. You -- I'm
sorry.
Sorry.
No, that's totally fine. Thank you.
For Ms. Karen Daniels, you
testified that she was registered in
Dur ham correct?
That's correct. Unh-huh.
And | want to nmake sure | understood
that correctly. She was registered in
Dur ham but her address was di scovered
to be in Chat ham County; is that
correct?
Yes. So if | can just --
Pl ease.
-- respond to that. So there are
I nstances -- We're constantly cl eani ng
up our geocode, and -- and that occurs
via aerial street analysis through our
G S tools.

In this case, we have had
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voters that have been geocoded

i ncorrectly, you know, for instance,
Wake- Durham | i ne, sonetines there's
homes where the line literally splits

t hrough the mddle of the residence and
you have to determ ne where their
primary resting place is or their --
their -- where they formally lay their

head in the determ nati on of which

county that person should be applied to.

In this case, it appears that
It was just a -- a geocode error in our
system and we found this. It had been
corrected. W found this, and,
therefore, we're naking the proper
adj ustnment now in terns of that voter
being a registrant in -- in Chatham
County according to our records.
Yes, sir. Thank you.

And still on Exhibit E-1,
David Wight, the | ast nane on that

|ist.

A. Ckay.
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Q

You testified that per the notes of an
el ection official that he had indicated
he'd noved to Carrboro two weeks before;
isn't that correct?

Yes, he -- on 10/1.

Ckay.

So it was quite -- quite sone tine. It
was before the 30-day residency change.
kay. And noving on to Exhibit E-2,
sir, concerning David Pettiford, was it
your testinony earlier that the deadline
for the registration was 10/9?

That's correct.

And was it al so your testinony that he
attenpted to register on 10/8 or --

| don't recall noting his attenpt. He
attenpted to register on el ection day at
precinct 44 and he was renoved due to a
fel ony conviction. So we did not --
Ckay.

-- recomend approval to the board
because we did not see an attenpt at

registration on or before 10/9.
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Q ay. Thank you for that.
And noving to the final
exhibit, Exhibit E-4, was it your
testinony that Ms. Marisol Aguilar was

regi stered i n Durhant

A. One second. Sorry.

Yes, sir. No problem

A. | don't believe | indicated she was

regi stered, but | can certainly check
that information now, if you'd |ike.

Q Yes, please, sir. | think we're...

A. Ckay. No, | have no record of

registration for Marisol Aguilar.

Q Thank you. And ny |ast question
concerni ng these exhibits, M. Bowens,
the last voter listed, Shawn Zadeh, on
his provisional, isn't it accurate that
It reads -- or he wote that he, quote,
resided in the Durham area but not at

this address?

A. The notes on -- oh, let's see. Yes, he

did note he resided in the Durham ar ea

but not at this address. | can't neke
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out that word. 10/29/2020.

Ckay.

Yes. But thisis -- this is the only

address he provided.

Ckay. And | want to ask a final

question, M. Bowens. 1Is it fair to say

much of the useful -- very usefu

I nformati on you' ve provided, for

exanpl e, concerning no -- no -- no notes

of attenpts for kind of reregistering or
the notes election officials nade on the
ball ot -- on the ballots or containers,
isn't it fair to say that that's not
public information?

| -- I wouldn't say that that -- it is
not. | -- 1 would not say that it would
not be responsive to a public records
request if that information was
specifically asked for.

Ckay.

Assuming it's redacted for appropriate
confidential information.

kay. So is it also fair to say, unlike
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Q
A

Q

. Page 148
being able to | ook up a voter on the

Board of Elections website, a person
could normal |y di scover whet her or not
soneone was renoved fromthe voter rol
for being convicted of a fel ony;
correct?

Typically. There are scenarios where
there may be -- so -- and | can give you
an exanpl e of sonething that you -- you
may have seen in your research.

Yes, sir.

When we're conducting provisional
research, we typically -- if -- if
soneone i s recommended for approval, we
typically wll link to their active
registration record that eventually
gives themvoter history. |In sone

I nstances, we may link to a record, for
I nstance, where the voter was renoved
due to two federal election cycles

I nactive status to reinstate that
record --

Uh- huh.
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-- i f they've maintai ned conti nuous
resi dency.

There are al so i nstances where
| nadvertently you may link to a felony
record and when that goes to the next
queue for processing, staff may not
unlink it fromthat felony record.

Uh- huh.

So when it goes through the queue, it
reactivates the felony record instead

of --

Ri ght.

-- creating a new record and nai ntai ni ng
a permanent record of a felony renoval.

So you may have seen instances
where you didn't see a renoval record --
Ri ght.

-- but it could be due to that.
Ckay.

But that's sonething that we could
backtrack and provi de based on voter
changes and the official --

MS. ASANTE-SM TH.  Yes, sir.
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Thank you. No further questions for

M. Bowens.

CHAIR: Ckay. Thank you. Any
board nenbers --

MR. KNIGHT: M. Chairman --

CHAIR  -- have any --

MR, KNIGHT: -- could | just
clarify one thing real quick with
M. Bowens?

CHAIR  If it's just for
clarification, go ahead.

EXAM NATI ON

BY MR KNI GHT:
M. Bowens, regarding David Pettiford,
did you -- the one that you just
menti oned, David Pettiford --
Uh- huh.
-- does it indicate whether he is a
senior or a junior?
| need to know that -- that exhibit.
It's Exhibit E-2, sir.
Ckay. This just notes -- his

provi sional application notes a David K
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Pettiford, but we were able to nmatch on
date of birth with a renoval record for
a David K Pettiford, Sr.

Thank you, sir.

And | believe we discussed
earlier, in your expertise in exam ning
all this list, there are three nanes
t hat should be submtted; correct?

That -- That would be ny reconmendation
to the Board of El ections.

MR. KNI GHT: Ckay. Thank you,
sir. No nore questions.

CHAIR: Does any board nenbers
have questions for M. Bowens?

Heari ng none, | think we're
ready to proceed to hearing our final
argunents fromthe parties begi nning
with the contester.

M5. ASANTE-SM TH: Board
nmenbers, M. Bowens, and Attorney Darby,
t hank you very much for your tine this
eveni ng during what has been, | know, a

-- a lengthy process. However, we
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sincerely appreciate your commtnent to
ensuring the integrity of a denocratic
process.

| said this in the begi nning,
and | want to make sure that | reiterate
it again. Fromthe beginning of this
process, Chief Justice Beasl ey has been
commtted to ensuring that every
eligible vote has been counted, and in
line wth that comm tnent, we have
conmtted as part of her teamto
conducting in good faith and thoroughly
the research necessary to devel op a
basis for the protest that we put before
you.

We are well aware that the
initial protest we put before the board
was | engthy and i ncluded nmany voters.

But as you can al so recall on Mnday
when | stood before you, | gave you ny
prom se and ny word that we were working
diligently given the vol um nous

information that we'd recently gotten to
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narrow the names that were the basis of
our protest and in good faith conduct
research necessary to ensure that when
we returned before you today, we would
present nanes that based on our

research, based on our efforts, and
based on our -- on our due diligence, we
believed in good faith were eligible
voters and had the right to have their
vot es count ed.

I[t's inportant for ne to
reiterate that because during the course
of this hearing -- and especially thanks
to the information provided by
M. Bowens -- we've discovered a | ot of
information, and | think it's fair to
say -- and | think M. Bowens alluded to
this alittle bit -- alot, if not
alnost all of this information, is not
necessarily information you would find
avai l able on the public State Board
site. It's not necessarily information

that unless you specifically ask for it
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In a public records request that woul d
be reveal ed.

So | say that because it's
| nportant for nme and on behal f of Chief
Justice Beasley to assure you that our
efforts are based on good faith and
based on integrity and based on the
respect for you, M. Bowens, his staff,
and t he process.

Qpposi ng counsel nentioned
that our actions reflected no deference
to the board or the actions of the
staff. | think our actions have
unequi vocal ly proven otherwse, and it's
I nportant for us to put that forth
t oday.

In light of the information
t hat you' ve heard, we would contend that
in addition to the three votes that
M. Bowens has recomended that the
board consi der counting that you al so
count the votes of Ahned -- Aaziza

Ahned. W would offer that his vote
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shoul d be counted by focusing on
nunbered neno 2020-19, footnote nunber
2.

We woul d contend that given
that the signature is legible, and in
accordance wth the aforenenti oned neno,
because the signature is |egible and
al l ows soneone to reveal or interpret
the nane, that satisfies the requirenent
per the requlations and governance
surroundi ng signature and w t ness
I nformati on.

I f you can read the signature,
a lack of a printed nanme shoul d not be
the reason for a rejection, and we woul d
put forth that nunbered neno 2020-19
supports this contention.

We woul d reaffirm our argunent
for Edgar Darnell Jackson in contending
that with the voter assistant
certification information filled
t horoughly and being directly reflective

of the information required for a
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wi tness certification, that that ball ot
al so be counted in that Board of

El ections guidelines allow for that
voter to also serve as the w tness.

Inline with that, | -- | want
to make sure that | nention, in essence
and when you think about the purpose of
t hat governance, it's that soneone who
assists a voter with voting is
essentially also serving the role as a
w tness, and that is affirmed and
confirmed really by the nunbered neno
that | provided you with earlier, as
well. So we would ask that both of the
ballots in Exhibit A be counted.

Moving on to Exhibit B, we
woul d ask that the ballots of Toya
Ebron, Hal Salfity, Amanda Searls, and
M chel |l e Zhang al so be count ed.

First you heard testinony from
M. Bowens that Hal Salfity and Amanda
Searls both had envel opes with no

post mar ks on them and were recei ved on
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11/ 4.

You al so heard himtestify
that while he can't say it with
certainly, in his experience, it's
unli kely that a ballot postmarked one
day is going to be received on the sane
day. So we would offer that, given that
M. Salfity and Ms. Searls' ballots were
received on 11/4, it is truly
| npl ausi bl e that they did not postnark
their ballots in tinme by the 11/3
deadl i ne.

W woul d also still offer that
it's inplausible that Toya Ebron and
M chel l e Zhang al so did not postmark --
did not -- I"'msorry, drop their ballots
in the mail by the 11/3 deadli ne.

M. Bowens testified that the
Board of El ections received their
bal lots on 11/5. W would offer that in
a county the size of Durham it is also
| npl ausi bl e that those ballots were

dr opped any | ater than Novenber 3rd.
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Menbers of the board, | would
direct your attention next to Karen
Daniels in Exhibit E-1. You heard
testinony from M. Bowens that she was
duly registered in Durham and for that
reason, because she was duly registered
and attenpted to duly vote, as well, we
woul d ask that her vote be counted, as
wel | .

Next, and finally, | would
draw your attention to Shawn Zadeh in
Exhibit E-4. On cross-exam nation,

M. Bowens confirnmed that the notes did,
in fact, reflect that -- and | quote --
he resided in the Durham area but not at
this address. Wth the gui dance and
statutory provisions that | provided
concerning attestation and affirmation
of continuing residence in the county,
based on that statute, we would ask
that, despite not living specifically at
t hat address, that comment coupled with

his -- that note, excuse ne, coupled
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with his affirmation qualify as

|l egitinmate and valid attestation that he
mai nt ai ned conti nuous residence in

Dur ham County.

Agai n, we sincerely appreciate
the tinme, diligence, and the efforts of
t he board, M. Bowens, his staff. W
want you to know that we are comm tted
to the integrity of this process and
believe in the integrity of this process
and put forth these ballots before you
i n good faith.

| want to al so note that
opposi ng counsel made a note -- or said
several tinmes, oh, well, this is a
duplicate, it seens like they're trying
to get votes to count tw ce.

MR KNIGHT: | didn't say
t hat .

M5. ASANTE-SM TH: | am not
sure what the basis of such a contention
woul d be given that the exhibit clearly

outlines the specific matters for which
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we are sinply asking the board to
consi der the votes.

So it's inportant for ne to
put that on the record, again, with the
consi stent thene here being a matter of
integrity. In no way, shape, or form
did we attenpt to, nor would we attenpt
to ask the board to consider cast --
counting a ballot twice. So it's
I nportant for ne to note that, as well.

Lastly, | want to nention and
ask you to take judicial notice of the
publicly available information that we
presented before you today. It was
| nportant for us to not be providing
cunul ati ve papers and just throw ng, you
know, redundant printouts for you to
consider. But as | nmentioned in the
begi nni ng of our presentation, all the
i nformati on we provided was publicly
avai |l abl e informati on, and we'd ask that
you take judicial notice of that w thout

bei ng i nundated with all of those
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papers.

We thank you for your tine, we
t hank you for your efforts, and we thank
you for considering our protest and ask
that you count the ballots as presented
to you.

CHAIR  Thank you, M.
Asante-Sm th,

M5. ASANTE- SM TH:  Thank you,

CHAl R: Next we will hear from

counsel for Justice Newby.

MR. STANLEY: | want to start
by saying thank you to this board for
adj usting the schedule. Again, as we
started our comments, | think the point
here was that this was not an adversary
proceeding. This was an effort and the
goal to get the evidence out and the
i nformati on out so we can nake a
determ nati on of whether votes that
shoul d be counted under the | aw should

count and whet her votes that shoul dn't
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Page 162
be counted under the | aw shoul dn't

count .

M. Bowens gave excell ent
testinony, substantial evidence that
showed that there was no error, there
were no problens with the -- with the --
with the election that went on. There
are no significant errors.

What the other side has done,
t hey' ve cone out and they've presented
an affidavit. They presented
i nformation, and that entire case is --
basi cal |y anounts to Monday norni ng
quarterbacking. |It's based on an
affidavit that's been nostly abandoned
and it's based on information that was
proffered by the attorneys.

Under the code, there is a
requi renent that there is substanti al
evidence that an irregularity occurred.
Do you know that out of this whole
protest, 90 percent of the nanmes have

been w t hdrawn? Qut of 357 nanmes, there
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are only 3 that M. Bowens said should
count .

Qut of the votes that were
cast in Durhamduring this election, the
odds of getting struck by lightning --
lightning are very simlar to the odds
of M. Bowens, this board, and its staff
maki ng a m stake. Those odds are
i ncredi ble, and the ability of this --
of this board, this team this elections
official really has -- has given the
people of this state, many of ny famly
nmenbers, a lot of ny friends, confidence
in this election, confidence in the
resul ts.

So one of the things that ny
opposi ng counsel started her renarks,
she said that the errors nmade by this
board cast doubt on the results of this
el ection. That is untrue. The
substanti al evidence put on by our team
and by M. Bowens shows that the people

of this state 100 percent shoul d have
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faith in this outcone and have faith
that their votes were counted.

M. Bowens did his job
diligently, thoroughly, honestly. The
evi dence presented, it's sloppy, it's
unreliable, it's just an opinion. And,
frankly, that's not our opinion. That's

Justice Beasley's opinion -- Chief

Justi ce Beasl ey's opinion because,

again, she's withdrawn 90 percent of the
nanmes that she originally put forward in
this protest. There's only 10 percent

|l eft that even she says could even
possibly matter.

It shows that the whole
affidavit had no evidence to support it,
had no information to support it. W
weren't able to repeat it, figure out
what it nmeant, what it said.
Essentially, as | said in the beginning,
It was a |ist of nanes given to
M. Bowens so that he would have to stay

up until 2:30 in the norning the Friday
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after Thanksgiving to try and defend his
wor k. There should be a deference to
this board, deference to M. Bowens,
deference to the staff. They' ve worked
hard, and the people of North Carolina
shoul d have faith in the results of

Dur ham County 100 percent.

You know, | think the only
coment |'mgoing to make at the end of
this -- and I'"'mnot going to get deeply
intoit, but I think | have to because |
think Justice Newby is a -- an
i ncredible jurist, a good man, and
someone we know well, and | think his
integrity was questioned at the start of
this proceeding. | think that's unfair.
| think that's not right, and | think
that's a violation of the ethical
obl i gati ons of counsel and the people
that are on the other side in this case.

So, again, | think it's
I nportant to say that M. Bowens says 3

vot es out of 357 out of the hundreds of
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t housands of votes that are cast in this
county, possibly those should count.

Now, if they do, I'll say, you know,
under the statute, that if you find
substantial -- you have to first find
substanti al evidence, but that you al so
have to say that they're going to change
t he outconme of the election. So under
the code -- again, | think that's code
section -- sorry, skipped ny page --
163-182. 10, part D, there are only
certain things you can find, but they
all start with a finding of substanti al
evidence. So even if those three votes
shoul d count, which again we -- we have
our objections, we think there are sone
| ssues with how these votes -- that
there was a small subset of the votes in
the county that have been revi ewed,
there's a small subset based on party
affiliation, but, again, our issue is if
t hose three votes should count and this

board believes they should count, they
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shoul d be referred up to the State Board
and allow the State Board to determ ne
whet her or not those three votes, if

t hey are counted, would have an i npact
on the outcone of the -- of the

el ecti on.

M. Bowens stated in his
testinony that is the correct |egal
stand -- but I'"'mnot going to interfere
wth the county attorney's role. |
woul d just point that out to the board,
and | appreciate your tinme. | thank you
for your efforts in this.

M. Bowens, | know you've done
I ncredi ble work, so thank you for your
testinmony and thank you to the staff.

But appreciate it, and, again, we ask in
whol e that the protest be dism ssed and
t hank you agai n.

CHAIR  Thank you, counsel.
Thank you both for very good
presentations, and | think the board is

ready to consider what -- what action to
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take on the protest petition of Chief
Justi ce Newby.

First, | want to recite that
what the standard is for us to consider
by -- protest shall be dismssed if
there's not substantial evidence of a
violation of the election | aw or other
irregularity or m sconduct.

On the other side, if there's
substanti al evidence to believe that a
violation of the election | aw or other
irregularity or msconduct did -- did
occur, the board is unable to finally
determ ne the effect because the
el ection was a nulticounty el ection, the
protest should be -- and the board's
deci sion should be to submt it to the
St at e Board.

So -- 1'lIl get the county
attorney to clarify this, but since this
is a statewi de el ection, this board
cannot nmake a finding regardi ng whet her

any ballots that we approve or disprove,
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have outcone determ native effects on
the election, we have to submt that
part of the -- the ruling to the State
Boar d.

MR. DARBY: That would be a
part of your finding in the order, if
you agree with M. Bowens that -- agree
t hat he said should have been counted is
not determ native as far as the
statewi de election is concerned, but it
Is a finding on our part that there were
three nore votes that should have
counted. And | think that -- that wll
need to be sent to the state and they
can determ ne where that fits in the
whol e process statew de.

CHAIR: Al right. Thank you.
"' mgoing to ask the board nenbers to
chinme in. W have gotten the
contentions of the parties, the nunber
of voters or ballots that are at issue
and have been narrowed down

significantly. As we go through the --

Page 169

Legal Media Experts
800-446-1387




Durham County Board Of lections
HEARING, on 12/04/2020

1

© 00 N o g b~ w DN

N N NN B R R R R R R R R R
W N P O © 00 N O O N~ W N R+, O

the categories, we can approve the
protest as to certain votes that we find
proper. W can dismss the vote -- the
protest as a whol e.

So any questions or discussion
from nmenbers of the board?

MR ITRBY: | just want to
clarify --

CHAIR M. Irbhy.

MR. I RBY: -- that when we
vote today, it's not all or nothing, we
can vote to allow certain -- certain
votes to be sent over to the State Board
or we could vote to dism ss the whol e;
right?

CHAIR Right. | think we can
sustain the protest as to certain
I dentified votes and dismss the -- the
remai nder of it and --

MR. | RBY: (kay.

CHAIR -- submt it to the
State Board for determ nation regarding

t he outcone determ native effect of
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t hose vot es.

MR. I RBY: kay. The only
ot her coment that | would nake is
around the -- there were eight votes
total outside of the three that you had
recommended or the director had
recomrended, eight votes total that we
wer e asked for consideration.

So specifically four of them
were around no postmarked ball ots and
they were either received on the 4th or
5th. | renmenber having a conversation
as a board around that, and we -- we
struggled with it because we were
sayi ng, commobn sense, |logic, but they
didn't have a postmark. And so | think
-- | just -- | knew that we had that

conversation, and | think, in ny

opi nion, we should stick with that |ogic

t hat because there is not a postnark,
regardl ess of how nmail works in Durham
t hat we should not count those.

CHAl R: | -- | renmenber that
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di scussion, also, and | -- | nean, |
agree with Chief Justice Beasley's
counsel, that it -- if you receive
sonething on the 4th, it nust have been
mai | ed by the 3rd, but we are
constrai ned by the -- how we read the

| aw and the rule, which is that it had
-- there has to be a postmark or sone

ot her evidence that it was mailed by the
3rd beyond just the tinme of receipt.

And | think the sane as with
respect to the questions about w tness
-- wWitness nanes being -- being printed.

MR. | RBY: Yeah, we discussed
t hat, too.

CHAIR W discussed that
al so, and determ ned that, you know, we
didn't have nuch choice, that it had to
be filled in and the witness nane had to
be -- had to be there.

MR. | RBY: Right.

CHAIR And it -- it wasn't,

but | agree that it makes conmon sense
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that the witness nane and the signature
can be interchangeable, the signature is
not | egible, but that's not what we

t hought we coul d apply.

Any ot her comments? M. Gay?

M5. OXENDI NE: W also did
| ook at the fact that if there was no
post mark, we | ooked at Ball ot Trax, as
wel | .

MR. I RBY: That's right.

M5. OXENDI NE: And those
particular ones didn't have anything in
Bal | ot Trax, al so.

CHAI R Yes.

M5. OXENDI NE: That was the
other thing that we | ooked at, as well,
the postmark and the BallotTrax. So we
had nore than one way of | ooking to see
when we nmade that determ nation.

CHAIR Yeah. It's
unfortunate, but | think we nmade every
effort totry to get those --

M5. OXENDINE: And -- And for
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the --
CHAIR -- those --
M5. OXENDI NE: -- signature --
CHAIR -- qualified.

M5. OXENDI NE: For the
signature one, we followed the neno.

CHAIR  Yes.

M5. OXENDI NE: We took it to
the letter, we followed what the neno
stated, if there was no printed --

CHAIR: But we did struggle
with this, and -- and discussed it.

Do you have sonething --

MR, GRAY: Just a coupl e of
qui ck things there to both counsel.

Yes, the -- the board struggled mghtily
Wi th the postmark one, the difference
bet ween, you know, the expectations and
t he actual dates.

Ful | disclosure, ny
grandfat her was a postal clerk for 31
years, so | have a little bit of skin in

t he gane here about the actions of the
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post office, and that there are tines in
whi ch the postmark just doesn't show up
and, thus, the staff has to gauge, you
know, when -- when it cones through.

My big thing is that this is
sonething that at the very |l east the
State Board shoul d put out a nunbered
meno that says, if it cones in on the
day after election, we can assune that
It was nmailed on el ection day or, better
yet, the General Assenbly shoul d be
putting out sonething, you know, an
actual |aw that says, you know, put it

In Section 163 in terns of, you know,

what -- what is allowed and not all owed
in terns of -- of the postmarks. But
it's a-- it's areally fine thing and

the aw says it's got to be the 3rd or
el se, so all of us, denocrats and
republicans, said, you know, it -- it's
got to be the 3rd, and if it's the 4th
or 5th, it's close, but, you know, no --

you -- you didn't win the horse race.
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Page 176
Sorry.

CHAIR Al right. Thanks. |1
mean, | think -- you'll find that M.
Bowens and his staff followed the | aw
and procedures in interpreting these
votes, and there are m stakes that can
be made. |'mnot sure a handful of
m st akes rises to the level of a full
protest, but | think the board has
al ways erred on the side of approving
votes if we -- if they appear to be
proper, and we certainly have evidence
that we have three votes that should be
consi dered as conpleted -- conpl eted
bal | ot s.

Are there any others that
menbers of the board think should be
I ncl uded?

M5. BAXTON: Well, no, | -- |
would just like to add to what sone of
t he ot her nenbers said, that -- as was
testified by M. Bowens in those natters

-- or those votes or ballots -- | was
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) ) Page 177
saying that | would like to add to what

has al ready been said by the other
menbers that -- and M. Bowens testified
to the fact that when we found errors
with the ballots, that we took the extra
step of reissuing ballots overnight,

that was our directive to him to the
voters to give theman opportunity to
conply within the cure tine period set
by the State Board of Elections, and

t hat was not an i nexpensive process that
Dur ham County went through to try to
ensure that every voter who chose to
vote absentee by nmail had the
opportunity to do so to have their vote
count ed.

We always, in ny history on
the Board of Election, have issues wth
the postmark requirenent. W can't
control the post office, but it is
al ways a confinenent that we have to
operate within on this board. And our

staff luckily has started indicating
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when ballots are received in our office,
but that cannot necessarily be

I nterpreted as a point of when it could
have been placed in the mil.

Just |look at the illegal
activity that we had happen in District
9 where soneone (unintelligible) drop
of f something, and our staff just doing
their job could stanmp it, and that's not
saying that's what happened here, but we
did | ook for additional information in
Bal | ot Trax and there was none for any of
the ballots that were stanped on the 4th
that also went in our office on the 4th.

So we were | ooking for
| ndependent information wth Ball ot Trax,
and there was none for those ballots
that were not postmarked and arrived on
the 4th or after the 4th.

So based on what | heard
today, | don't think there is sufficient
evidence for this protest to stand with

t he exception of those three votes that
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M. Bowens indicated that should be
referred to the State Board for themto
determ ne whether or not that in and of
Itself has an inpact on the statew de
el ection.

So it would be ny notion to
dismss the protest with the exception
of those three voters.

CHAIR | don't have that --
Do you have thenf

M5. BAXTON: Wth the
exception of Claire -- ness up her nane
because | hate it when people ness ny
nanme up -- Hudzi nski, Pedro Maya, and
Ki nberly Freenman- Downey.

CHAIR Al right. Thank you
for the notion. Let ne see if | can
restate it.

M5. BAXTON. The --

CHAIR: The protest should be
dism ssed with the exception of the two
-- of the three --

MS. BAXTON: Yes, sSir.
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CHAIR. -- voters that the
protest has sustained as -- only as to
t hose three voters?

M5. BAXTON: Yes, sir.

CHAIR Is that right? Okay.

Any further discussion about
t he notion?

MR. IRBY: The only -- | want
to just say one thing. One of these
voters -- | think it's just inportant to
know -- had al ready been w thdrawn from
the protest, but because we do due
diligence and -- | nean, | appreciate
that -- and the director and the staff
sayi ng we want to nmake sure that every
| egal vote counts.

So | think that's great. | --
| agree with the notion.

CHAIR Al right. Let ne
restate the notion. The notion is to
dism ss the protest of Chief Justice
Beasley with the exception as to the

t hree enunerated voters: Claire
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Hudzi nski, Pedro Maya, and Kinberly
Freeman- Downey. As to those three
voters, the protest is -- is sustained
and the matter, | assune, wll go to the
State -- to -- to the State Board.

Al in favor of the notion,
rai se your hand. All opposed? Modtion
carries 5 to 0. Thank you very nuch. |
want to -- particularly again as
everybody el se has done, | want to thank
Derek and his staff for the incredible
amount of work and detail you put into
this. It's sonmething that is obviously
demanding but it's what the | aw requires
that we do it willingly and as a public
service. So we thank counsel for
presenting their cases well and -- and
tailoring themdown so that we could
deal with themin a standard one
eveni ng. Thank you very nmuch. You did
a -- did a very good job.

M5. ASANTE-SM TH:  Thank you.

MR. STANLEY: Thank you.
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CHAI R Thank you.

Any ot her business before the
board? MNow I'll ask, questions? |Is
there a notion to adjourn?

MR. IRBY: | nove to adjourn.

CHAIR  Mve to adjourn. Al
in favor of the notion say aye.

( MULTI PLE AYES.)

CHAIR  Any opposed? Mbtion

to adjourn carries. The neeting is

adj our ned.

( THE PROCEEDI NGS CONCLUDED AT 7:11 P.M)
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CERTI FI CATE

State of North Carolina
County of Wake

I, Erin Grouard, a notary public in and
for the State of North Carolina, do
hereby certify that | was the court
reporter at the aforenentioned
proceedi ngs and that the foregoing is a
true, correct, and full transcript of

t he proceedi ngs herein.

| further certify that I am not counsel
for, nor in the enploynent of any of the
parties to this action; that | am not

rel ated by blood or marriage to any of
the parties, nor am| interested, either
directly or indirectly, in the results
of this action.

In witness whereon, | have hereto set ny
hand, this the 9th day of Decenber,
2020.

Erin G rouard
Not ary Public
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