DURHAMCOUNTY
Board of Elections

DURHAM COUNTY BOARD OF ELECTIONS
Minutes of Board Meeting
Monday, November 30, 2020 5:00 P.M.

Members Present

Phil Lehman, Chairman
Michael Gray, Secretary
Pamela Oxendine, Member
Gregory Irby, Member
Dawn Baxton, Member

Staff Present

Derek Bowens, Elections Director
Brenda Baker, Deputy Director
Alan Resley, Absentee Coordinator

County Officials Present: Willie Darby, County Attorney
Audience Members Present: See attendance log.

Meeting opening

Chairman Lehman called the meeting to order at 5:14 p.m. and led the Pledge of Allegiance.

Approval of Agenda

Mr. Bowens presented the Board with the agenda for the meeting. Following review, Mrs. Oxendine
moved to approve the agenda with the amendment of considering a motion to continue submitted by the
Beasley campaign. The motion was approved by all, 5-0.

Public Comment and Questions

There were no public comments or questions.
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New Business

a. Protest Hearings (GS 163-182.10(b))

e Nana Asante-Smith presented her argument on behalf of Chief Justice Cherie Beasley for
granting a continuance of their scheduled hearing before the Board.

e Trevor Stanley presented his argument on behalf of Justice Paul Newby to oppose the
motion for continuance.

e After discussion, Mrs. Oxendine moved to grant the motion for continuance. The motion
was approved, 5-0. The Board also unanimously agreed, after concurrence with the
Newby campaign, to conduct the protest hearing for the Newby campaign on the same
day of the hearing scheduled for the Beasley campaign.

e The Board scheduled the protest hearings for Friday, December 4, 2020 at 4:00 p.m.

e Details of these arguments are available in the attached hearing transcripts recorded by
the official court reporter.

General Discussion

There was no general discussion.

Adjournment

The Board adjourned at approximately 5:55 p.m. on a motion made by Ms. Baxton. The motion was
approved by all, 5-0.

Michael H. Gray, Secretary
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STATE OF NORTH CAROLI NA
DURHAM COUNTY

IN THE MATTER OF:

THE ELECTI ON FOR NC
SUPREME COURT CHI EF
JUSTI CE

N N N N N N

The above-capti oned case,
heard on Novenber 30, 2020, begi nning at
5:14 p.m, at the Durham County Board of
El ecti ons War ehouse, 2445 South Al ston
Avenue, Durham North Carolina, the

foll ow ng proceedi ngs were had, to wt:
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APPEARANCES

Der ek Bowens, Board of El ections, D rector
Wllie Darby, County Attorney's Ofice

Board Menbers

Philip Lehman, Chair
Dawn Baxt on, Menber
Gregory Irby, Menber
Panel a Oxendi ne, Menber
M chael Hale Gray, Menber

O her Parties Present:

Nana Asante-Sm th
Wal ter Hol ten
Trevor Stanl ey
Roger Kni ght
Br enda Baker
Al an Resl ey
Henry Zayt oun
Janes & aves
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PROCEEDI NGS

CHAIR Al right. 1'mgoing
to call the neeting to order. This is
t he Novenber 30th special neeting of the
Dur ham County Board of El ections. The
nmeeting is nowin order. Follow ng the
agenda, we will recite the Pl edge of
Al | egi ance. Again, board nenbers are
kind of wired in, so we wll renmain --
remain seated. O herwise, we wll
recite it.

( PLEDGE OF ALLEG ANCE.)

CHAIR: Thank you. The next
itemis approval of the agenda. Y all
have t he agenda before you. There's one
addition to the agenda where it says we
have protest hearings for Candi dates
Newby and Beasley. Before we take up
those, we will take up a notion to
continue that was filed by the counsel
for Chief Justice Beasley.

And depending on the results
of that, we will either proceed to
hearings or continue it until a later

dat e.

Page 3

Legal Media Experts
800-446-1387




Durham County Board Of Elections
HEARING, on 11/30/2020

© 00 N o O b~ wWw N P

N DN D D NMNMDNN P P P PP,
aa A~ W N b O © 00 N O O A W N B O

kay. The next itemis we
need to -- is there a notion to approve
t he agenda with that anmendnent ?

M5. OXENDINE: | nove to
approve. | nove to accept the agenda
and --

CHAIR Ckay. So --

M5. OXENDI NE:
(Unintelligible.)

THE COURT REPORTER 1'm
sorry. |'mhaving a hard tinme hearing.
Coul d you pl ease repeat that and speak
up?

M5. OXENDINE: | -- | nove to
approve the agenda with the changes.

CHAIR Al right. There's a
nove to approve the agenda as anended.
Al in favor of the notion say aye.

( MULTI PLE PEOCPLE SAY AYE.)

CHAIR. Any opposed?

(NO RESPONSE. )

CHAIR  Mbdtion carries.

The next itemis public
comments and questions. W allow those

who are view ng and hearing by -- by
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Zoomto ask questions or to comment. |
don't see any yet. Do you,
M. Director?

MR. BOWENS: There's no
coments in the public comment portal
and nothing in chat as of yet.

CHAIR Ckay. W're -- W're
ready to proceed. So we have to
consider a notion to continue. Before |
-- Before | do that, 1'd |ike counsel
for both parties to identify thensel ves
for Chief Justice Beasley.

M5. ASANTE-SM TH.  Yes, sir.
Good evening. M nane is Nana
Asante-Sm th, counsel for Chief Justice
Cheri Beasl ey.

CHAI R Thank you.

MR. HOLTEN. Walter Holten
assi sting Nana Asante-Smth for Chief
Justi ce Beasl ey.

CHAIR Ckay. Thank you,

M. Holten.

MR. STANLEY: Trevor Stanley
here on behal f of Justice Newby.

CHAIR  Ckay.
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MR. KNI GHT: Roger Kni ght al so
here on behal f of Justice Newby.

CHAIR Al right. Thank you.

We'll hear fromthe proponent

of the notion. M. Asante-Smth, if you

w ll proceed --
MS. ASANTE-SM TH.  Yes, sir --
CHAIR -- and at the | ectern,

pl ease, and just give us your argunent
I n support of your notion to dismss.
Thank you.

M5. ASANTE-SM TH:  Yes, sir.
Thank you, M. Chair. And good evening,
menbers of the board.

As you all are aware, we filed
a notion today to continue this
evidentiary hearing. The prem se of
that notion was predi cated upon the fact
that we on behalf of Chief Justice
Beasl ey had subm tted records requests
to Durham County Board of Election
Di rector Derek Bowens, and we submtted
t hose requests on Cctober 2nd, 2020, and
agai n on Novenber 21st, 2020.

We are very nmuch aware and
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sensitive to the hard work and diligence
of the board and staff and understood
when we received a response from

M. Bowens on Novenber 28th at
approximately 2:27 a.m | think it goes
w t hout being said that that was this
past Saturday over a holiday weekend,
and, again, we understand the |ength of
time that it took given all the
considerations to be made for us to
receive the information.

Now, to kind of contextualize
| guess the gravity and nmagnitude of the
I nformati on we received, when we were
provided with that information, we're
t al ki ng about over 300 pages of
docunents conprising of absentee ballots
and provisional ballots relevant to our
protest and the matters for which we're
bef ore you today.

Therefore, based on those
ci rcunst ances and based on when we
received those -- that information in
relation to when the hearing is today as

we stand before you, we thought it best
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and in the best interest of efficiency
and out of respect for the board and
staff, M. Bowens and his staff, as
well, to put forth this notion to all ow
us with -- nore tine to properly elevate
the information we received in the
context of the protests that we are
before you for today.

W want to ensure that every
protest, every voter we bring before you
as part of our protest is based on
up-to-date and accurate information, and
that truly requires us to diligently and
t horoughly review the public records
requested that we received in order to
do that.

This is not an attenpt to
circunvent the process, and it is
certainly not an attenpt to waste
anyone's tine. W're conmmtted to
maki ng sure this process is as
efficient, thorough, and accurate as
possi ble, and that's the basis upon
which we filed our notion to continue

this evidentiary -- evidentiary hearing
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2 a short period of tine, to allowus to

3 engage in that due diligence. Thank

4 you.

5 CHAIR  Thank you. Excuse ne.

6 ['"m --

7 M5. ASANTE-SM TH:  Oh.

8 CHAIR -- going to --

9 M5. ASANTE-SM TH:  Yes, sir?
10 CHAIR -- allow the board the
11 opportunity for -- for questions, and I
12 have one.

13 The idea of efficiency is very
14  appealing to us, and ny concern with the
15 original protest was that it was --

16 was volum nous, there were |ots of

17 | ots of nanes, |ots of questioned

18 ballots on it. | think by providing

19 y'all with a updated kind of action |ist
20 of those ballots, at least in ny

21 opi ni on, ought to elimnate probably a
22 majority of the -- of the contested

23 ballots from-- from consideration

24 because people did vote, voted -- and |
25 realize that wasn't in the information

Page 9

Legal Media Experts
800-446-1387




Durham County Board Of Elections
HEARING, on 11/30/2020

© 00 N o O b~ wWw N P

N DN D D NMNMDNN P P P PP,
aa A~ W N b O © 00 N O O A W N B O

that was avail able at the tinme the
protest was filed, but people could vote
on election date and coul d have cured
their absentee ballot. They could have
cured their defective provisional
bal | ot .

So -- And | -- what 1'd like
to suggest is that before the -- if --
I f the hearing is continued, that your

side present what it is -- who -- who is

being -- what votes are being
guestioned, what -- what rejected votes
are bei ng questioned and -- and why.

And, | nmean, | think this can be done by
affidavit and -- and -- and by argunent.
| see this kind of as |like a sumary
judgnment hearing. | nean, the ballots
are the ballots. They're there. Those
are the -- You know, those are the
facts. The question is what -- what

| egal construction do we give them |[|f
sonebody's m ssing a sighature, is that
determ native? That -- That kind of

t hi ng.

So what |'masking you is for
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a commtnment to do that, to make it --

make it clear to us what is -- what is,
in fact, at -- at issue, and hopefully
provide us in advance with -- wth that

-- with that kind of statenent, then we
can -- then we can take it up and we can
be -- we can be prepared as well as --
as well as yoursel ves.

MS. ASANTE-SM TH:  Yes, sir,
M. Chair. And | certainly appreciate
that. And | can say, as you kind of
nonentarily briefly touched on, that we
-- at the tinme of filing, we relied on
the informati on and data we had at that
time, and we nmade a good effort to
ensure -- to begin to ensure that our
data was accurate and up to date, hence
t he request.

And | can tell you personally,
not just as a signatory on the notion,
but | have personally started goi ng
t hrough the over 300 pages to ensure
that what we are contending is, in fact,
supported by the data. And that is

paranmount to all of our protests,
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especially the protests we have | odged
here in Durham County, and | can assure
you that not only have |I started worKking
on that over the holiday weekend but

ot her nmenbers of Chief Justice Cheri

Beasl ey' s team have, as well, and we
wi Il continue to thoroughly do so.
| will also represent to the

board that in the course of this
diligence already, we have renoved

mul tiple nanmes from our protest
petition, and it is our intention to
continue to thoroughly do that and do
that in a way that respects your tine,
respects the time of M. Bowens', the
staff, and the citizens of Durham
County.

CHAIR  Thank you. Yeah,
again, it's -- it's our desire to
streantine this hearing as nuch as
possi bl e, and what you --

M5. ASANTE-SM TH:  Yes, sir.

CHAIR -- can do to -- to
assi st in that endeavor would be --

woul d be greatly appreciated.
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MS. ASANTE-SM TH:  Absol utely.
Yes, sir.
CHAI R Do ot her nenbers of

t he board have any questions?

MS. OXENDI NE: | do.
CHAIR M. Oxendi ne.
M5. OXENDI NE: | just wanted

to know i f you continue, what tine frane

are we tal king about? What's the tine

frane we'll be | ooking at?
CHAIR | think if we continue
it, I -- 1 think we're going to have to

have a di scussion afterwards --

MS. ASANTE- SM TH:  Yes,
Ms. Oxendine. | was going to kind of
reiterate that. W understand that
we're at the nercy of the board, and
what ever tine that you all are gracious
enough to grant us for the sake of this
process, we will continue to work
diligently to be effective within those
confi nes.

And, again, we're not
requesting a prol onged delay, a |engthy

del ay, just a reasonable anmount of tine
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to allow us to, again, continue to
execute our duties and do so diligently.

M5. OXENDI NE: Thank you.

CHAIR M. Gay.

MR GRAY: In -- Inthat -- In
that sane vein, | was wondering how many
days do you think you nay need? Wuld
it be two or three? You say reasonable,
and reasonable to the board may be two
or three days, and reasonable to you nmay
be another week. So -- So do you have
any kind of ballpark figure as how many
days you need to go through the rest of
t he nanes here?

M5. ASANTE- SM TH:  Yes,

M. Gay. | think it's safe to estimate
that we could use a few days, being
about three days. W would take up to a
week, if that's what was offered, but |
believe that we can do what we need to
do, do it accurately, and do it

t horoughly within a period of about
three to seven days, and that includes a
weekend.

CHAIR  Thank you. If |
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remenber the statute correctly, we have
ten days to set the hearing --

MS. ASANTE-SM TH:.  Correct.

CHAIR -- fromthe date of
prelimnary consideration, ten business
days, which would take us through next
Tuesday, will be the final day of those
ten. So we're operating under a
constricted --

M5. ASANTE-SM TH:  Yes, and

CHAIR -- tine frane, anyway.

MS. ASANTE-SM TH:  Correct. |
just wanted to be transparent about, you
know, what tinme we would actually need
and what tinme we would be grateful for,
essential ly.

CHAIR Ckay. Any ot her
guestions? Any board nenbers?

MR IRBY: Sol -- 1 would
li ke to knowif we say no to the
conti nuance, what -- what are you
prepared to present today?

M5. ASANTE-SM TH:  Yes, sir.
Thank you for that question, M. Irby.
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W - -

M5. BAXTON: Before -- Before
you answer that, should we be going into
that if we're considering notions to
continue in terns of what they would be
presenti ng because that's kind of
del ving into evidence.

MR. DARBY: As long as -- |I'm
sorry.

M5. BAXTON: | didn't nean to
cut you off, counsel, but | didn't want
to damage --

MS. ASANTE-SM TH:  No - -

MS. BAXTON: -- anyone's case.

M5. ASANTE-SM TH. -- problem
Ms. Baxton. Thank you.

CHAI R Thank you.

M5. ASANTE-SM TH. |
appreciate it.

MR. DARBY: As long as you're
not presenting any evidence or delving
Into the evidence, | think you -- that's
a fair question.

M5. BAXTON: Ckay.

M5. ASANTE-SM TH:  Yes. Thank
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you for that, M. Darby. It's not -- It
wasn't ny intention to provide any
evidentiary information, so | appreciate
that confirmation in that question,

Ms. Baxt on.

What we are prepared to put
before the board today would conprise of
nore data than we would if we had the
opportunity to go through that
I nformati on.

MR. I RBY: GCot it.

M5. ASANTE-SM TH. Mbore data
bei ng nore voters and nore ballots. So
| can say with certainty that the nunber
of voters and ballots we woul d be
dealing with today and presenting today
and nmaking inquiries for today would be
greater than the nunber that we woul d be
dealing with if we were granted a
not i on.

MR, IRBY: So the extra tine
will help you to narrow it down, not
expand it?

M5. ASANTE-SM TH:  Ch, no.

Most certainly. | can assure you,
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agai n, based on ny personal review of
the informati on and the review of other
menbers of Chief Justice Beasley's team
t hat what we have done -- the work we
have done so far has elimnated voters
and bal | ots.

Again, as we said fromthe
begi nning, we are commtted to naking
sure that the information we present is
accurate and up-to-date.

MR. | RBY: Sure.

M5. ASANTE-SM TH:  And as a
result, we have elimnated nanes after
goi ng through that process, and we need
to continue going through that process,

again for the sake of efficiency and

accuracy.
MR | RBY: (kay.
CHAIR Al right. Thank you.
M5. ASANTE-SM TH:  Now - -
CHAIR | think it's --
M5. ASANTE-SM TH:  -- if --
CHAIR  Go ahead.
M5. ASANTE-SM TH:  If | may
briefly, I -- | want to make sure that
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I"malso clear that while that is our --
our priority, | cannot stand here with a
hundred percent certainty and say, as we
conduct that due diligence nanes wl |

not be added. So that -- while that is
not our priority, | want to make sure
that |I'mtransparent and clear that that
certainly is a possibility.

| think if anything that this
process has shown is that there are a
| ot of unpredictable terns. But, again,
this -- our focus is on the due
di I i gence and providing accurate
I nformati on.

MR. | RBY: Thank you.

CHAIR  Thank you.

M5. ASANTE-SM TH. Thank you,
Your Al der man.

CHAIR We will hear from
counsel for Justice Newby. | take it,
M. Stanley, you -- you oppose the
request for a continuance?

MR. STANLEY: We do oppose the
request for continuance. So | think I

want to start by saying, first of all,
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thank you. | want to say thank you to
the board. | want to say thank you to
the staff. | want to say thank you to

M. Bowens. This was a well-run
election. It was an efficient recount.
| think North Carolinians should be
proud of the process that we've gone

t hr ough.

As a matter of course, it's
been 27 days since Chief Justice Beasley
filed her protests from Novenber 17th.
You know, this board had its staff
staying up until 2:30 a.m on the Friday
after Thanksgiving. Qur team | ooked at
t he docunents until 3:30 a.m |ast night
to get ready.

In that short period of tineg,
we were able to determne that at | east
257 of the 365 ballots protested were
ei ther duplicates or already counted.
That is stuff that woul d have been
easily determned fromthe website. It
was not needed from M. Bowens. M.
Bowens provided a |lot of information

sinply on absentee ballots. There are a
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| ot of provisional ballots that are al so
still at issue.

| want to point out one other
thing that | think I'mvery concerned
about. It was raised in the support of
the notion, is that there's a potenti al
to add additional ballots to this
protest. It is past the tine to add
addi tional nanes, additional ballots to
the list. This is about taking nanes
off the list.

And we were able to analyze
this -- this data, analyze these
docunents and determine that solely from
| ooking at the website. There didn't --
We didn't need additional information.
We just needed the website, and we spent
time and we | ooked at it. W spent
hours doing it and determ ned that
nearly all the -- you know, of 257 of
365, 146 of 154 in category E-1 had
al ready vot ed.

So | think the idea that this
board didn't do its job in counting

t hese votes, presenting this
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I nformation, not follow ng through with
their irregularities is sinply false,
and to delay this any |onger to all ow
themto add additional nanmes is entirely
| nappropri ate.

Now, | wll say that the
anount of tinme that was put in over the
hol i day weekend, this could -- this has
been known for days, they didn't have
this information. 1It's been known since
wel | before Thanksgiving. To wait until
a few hours before this hearing to
request for a continuance again | think
I S 1 nappropriate under these
ci rcunst ances.

One of the nost inportant
t hi ngs that we have before us today is
that all the information is here. It's
all here right now W don't need Chief
Justice Beasley's teamto go back and
| ook at the docunents to make their own
analysis. W have that information in
front of us right now

The nost efficient process

right now, if this board is considering
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granting the continuance, is to have the
staff or M. Bowens, whoever is
appropriate, get up right now and
explain to this board, put on the record
whi ch of these voters voted. Let's get
themoff the list. W can do that right
now right in front of everybody. Which
of these voters are duplicates? W can
do it right now Have that infornmation
and have those protests w thdrawn,
narrow this Iist down on the spot.

Again, we think this hearing
shoul d go forward right now W think
-- W're happy to do it, and we think
that the nost efficient process --
everyone's here. | know traffic is
tough. |It's hard getting here. It's
hard getting around the city. So to be
able -- to be able to get around and
cone here again when we already have a
schedul ed neeting, we have the board
menbers here, we have the | awers here,
we have the information here, nowis the
time to hear the protest, and that's all

| have to say.
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So if anybody has any
guestions, | am happy to take them
CHAIR  Thank you,
M. Stanley. Just for the record, if in
the event the board does grant the
conti nuance, what is your preference as
to proceeding with the -- Justice
Newby's protest? Because | want -- if
we do that extend you the sane courtesy.
MR. STANLEY: Yes, sir. Thank
you, M. Chairman. | -- | think we are
happy to extend our protest, as well,
continue it too so that everything can

be heard at the sanme tine.

CHAIR  Ckay.
MR. STANLEY: | think that
would be -- if the board does choose to

continue the protest for Chief Justice
Beasl ey, we woul d appreci ate havi ng t hat
done at the same tine. W think that's
probably the nost efficient way of doing
it.
CHAIR Al right. Thank you.
Any questions from board

menber s?
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(NO RESPONSE. )

CHAIR Al right.

MR. STANLEY: Al right.
Thank you for your tine.

CHAIR  Thank you,

M. Stanl ey.

Al right. Before us is the
notion to continue. W've heard
argunents from-- fromcounsel for both
sides. |1'd like to open it upto
consi deration -- or discussion anong
board nenbers, which we do in public --
I n public session.

l'"d just like to start by
saying the one thing that appeals to ne
the nost is getting -- streaniining,
getting efficiency in -- in the hearing
and reduci ng the burden on staff here on
-- on us to get ready for it. And if
that takes a few extra days, I'mwlling
to make that tradeoff because | think
we'll get -- get sone advantage out of
t hat .

| al so, regardless of the

merits of it, fromwhen | practiced | aw,
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we often extended the courtesy to
opposi ng counsel at |east one tine for
extension of tinme or -- or -- or

conti nuance. And unless there's
conpel ling circunstances to the -- to
the contrary, | -- | support that --

t hat ki nd of consideration.

And I'mglad -- and | would
want all the parties and the public to
understand, the -- the staff has been
working -- and the board, as well --
very, very hard through this whole
el ection season. W conpleted our
canvas. W had to reopen the canvas,
and that was not the end of the process.
W were here many days 11 hours a day
doing the -- doing the recount. So we
are -- you know, we're pretty stressed
with the tinme obligations required here,
and we -- we are ready to nove on. But
saying that, that is why I am pushi ng
for a streanlined, effective --
effective hearing that does not require
us to be digging around | ooking --

| ooki ng for nuggets. W want to know
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what the -- what the contentions are
very quickly and straightforwardly, and
we want to be able to respond to them
Thank you.

O her -- Other discussion?

M5. BAXTON. Well, ny -- ny
opinion, M. Chair, is that, one, | want
everyone to be able to present their
case in the way they deemfit in the
nost accurate way. O course, | want it
streanti ned and preci se and unnecessary
[ sic] evidence presented, but | don't
want anyone to | eave here thinking that
they are restricted in a certain way in
terns of how they choose to present
their case. That is their burden and
their decision as to how they do that.

| also want it to be a fair
process. | don't want anyone to feel
rushed. The request based on the
statenent nmade by counsel or for Justice
Beasl ey appears to be they've nade a
request tinmely and were sensitive to the
fact that we were working hard in the

course of a very volum nous el ection
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period, and they got it as soon as they
could with our diligent director, but I
know | in private practice -- not in
private practice but now even as a

| awyer, sonething this inportant, if |I'm
getting it a few days before |'m going
to appear in court, | amgoing to want
to nake sure | have enough tine to
accurately present ny case.

So for those reasons and sone
time constraints that were not wthin
their control -- and each person and
party has the way to deci de how t hey
prepare for their case -- | amin favor
of granting the continuance to both
sides to nmake sure that both sides can
present the nost efficient and accurate
case to us before we nmake a deci sion.

MR. CGRAY: Yeah, ny --

CHAIR M. Gay.

MR. GRAY: M big question is
I f or when the Beasley team nmakes their
case, wll they be going through every
single voter on the list that still

exi sts, and how nmuch tine for each voter
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that the director or staff nmenbers wl|l

say here's the result of -- of that

I nvestigation. WII it be voter by

voter or -- or in mass or -- or how?
CHAIR | don't think we know

that yet, and as Dawn was just sayi ng,
that --

MS. BAXTON: Yeah, | --

CHAIR -- it's kind of upto
themas to how they present their --

MS. BAXTON: Yeah, | --

CHAIR -- case.

M5. BAXTON: -- think we need
to avoid questioning either side about
what they wll present, how nuch they
will present, or howlong it wll take.
| amsensitive to limtations. As a
defense attorney, |I'msensitive to
limtation on presentation --
presentati on of evidence.

MR, GRAY: Yeabh.

M5. BAXTON: So | think we
need to stray away from asking either
side --

MR GRAY: Well --
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M5. BAXTON: -- what they're
going to present or how |l ong they think
it will take.

MR. CGRAY: For those of us
that are not | awers, of course, and for
t he peopl e online who obviously are not
| awyers, or nost of themaren't, I -- ny

question was nore of if we extend the

courtesy of the continuation, wll that
reduce the anount of tine -- in other
words, in -- in a situation like this --

| won't say this situation, but one |ike
this, will there be a person-by-person
exam nation and thus by giving the
continuation there are nmuch | ess peopl e
or voters to contend with and thus
streamine it that way, whereas if we do
It today, it may |ast several hours as
we go voter by -- by voter.

MR |IRBY: So --

MR, GRAY: If it's going to be

much streamined, I'll go with the
continuation. If it's not going to be
that nmuch streamined, 1I'll say go ahead

and do it tonight, but I don't want to
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be here until m dnight tonight.

MR IRBY: So what | -- what |
think I heard is it is expected that if
there's a continuance it will be a nore
efficient presentation of evidence.

That's what | think |I heard from
Ms. Asante-Smth.

M5. BAXTON: M. Darby.

MR. DARBY: W have al ready
provided themw th the procedure for the
hearing, and based on that, there are
time limts already, and we're asking
them now -- we're asking themnow to
make sure that they stay within the
gui delines of the procedure. | think
the hearing is no |longer than an hour
and 45 mnutes, and | think, based on
what |'ve seen, that you can present the
case within that tine period.

MS. OXENDI NE: Okay. My --

MR. I RBY: That's good to
know.

M5. OXENDI NE: | have a
question, Chair.

CHAIR. Yes, go ahead,
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Ms. Oxendi ne.

M5. OXENDINE: | -- I'min
favor of the continuance, but I'mnot in
favor of a -- a week. So can we give
sone kind of tinme frane, because you --
we have a limted anmount of tine that we
need to -- to close out everything, |
under st and.

CHAIR  Yeah. Wat | was

going to suggest in the event that the

notion is -- is granted is that we
confer on -- on that and take that up as
the next thing. | was going to ask

counsel to confer with M. Darby after
the --

M5. OXENDI NE: Ckay.

CHAIR -- hearing if that
happened. But | agree it should be
sooner rather than later --

M5. OXENDI NE:  Yes.

CHAIR -- and | -- | would --

M5. OXENDI NE:  Thank you.

CHAIR -- was thinking al ong
the lines of maybe the end of this week.

MR. | RBY: M. Chair?
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CHAIR M. Irby?

MR. IRBY: M thoughts, I'm
personally not in favor of the
conti nuance, but | think the protests --
we -- we approved this hearing under the
assunption that the evidence was al ready
gathered. So we said there's evidence
here, and we wanted to give the
opportunity to present that evidence
t oday.

And so we approved this
neeting for that purpose. So the fact
that we've -- we're now being asked for
a continuance nmeans that there wasn't
evi dence to present previously and we
need nore tine to continue gathering
t hat evidence. So that evidence was
conti ngent upon records requests, which
nmeans that the original request wasn't
subst anti at ed.

So, I -- 1 nmean, | personally
was able to | ook at voter history
nyself. | -- Go ahead.

MR. DARBY: You should be

pointing to the evidence.
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MR. | RBY: kay. Sorry.

M5. BAXTON: So are we now
getting -- a possible refusal because --

MR. DARBY: Just don't go into
t he evi dence.

MR. | RBY: Yes, sir.

MR. DARBY: Just stop it at
t hat .

MR IRBY: Yes. So | -- |
think the point is there is information
publicly avail able that coul d have been
used prior to this. So it's my opinion
that the hearing today should be used to
present the evidence that was used to
file the petition for a hearing. So |
don't feel |ike we should continue
personal | y.

And | very nmuch respect
everybody's opinion on this, but | -- |
don't feel like that would be a good use
of our tine.

CHAIR: Al right. Thank you.

M5. OXENDI NE: Well, we're --
we're supposed to hear the evidence and

hear the information, not go digging for
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it. We want to just -- just nake a
deci si on based on being fair to both
parties. That's what we want to do. W
want to be fair, and we also want to
consi der the Durham County Board of

El ections, as well, and the staff, the
work that they did. So --

M5. BAXTON: And --

M5. OXENDI NE: -- we want to
make sure that we consider both parties
and give thema chance to deal wth
this, so -- to present their case.

MR IRBY: | -- 1 -- 1| agree.
So when | think about the staff hours
that went into gathering this
i nformation -- | don't know how many
hours y'all put in. If you' re sending
the email at 2:25 in the norning on a
Friday after Thanksgiving, | would
| magi ne significant man hours went into
it. | don't think that you were here by
yoursel f.

So | don't know how many hours
went into reviewi ng that information

once it was received. | can't know
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2 continue allowng nore tine to review
3 the evidence that the staff worked so

4 hard to gather. They put in so nuch

5 extra tine to gather it. | don't feel
6 | i ke we should continue all ow ng nore

7 review to gather nore infornation.

8 The evi dence shoul d have

9 al ready been there when they submtted
10 the petition for a hearing.

11 M5. BAXTON:. Ckay. Now, what
12 | heard, M. Irby, was that they

13 gathered data that was available to them
14 at the tine when they filed their

15 protest, and at the sane tine they had
16 t hese public records requests pendi ng
17 that were not satisfied until -- what --
18 what was the date, again?

19 M5. ASANTE-SM TH.  The --
20 MR. | RBY: The 28t h.
21 M5. ASANTE-SM TH. -- 28th,
22 Sat ur day.
23 M5. BAXTON:  Saturday.
24 MR. | RBY: Uh-huh.
25 M5. BAXTON: So | don't think
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it's fair or accurate to say that the
evidence that they relied on in filing
the protest was not substantiated
because that's not where we were at that
poi nt .

MR. | RBY: Uh-huh.

M5. BAXTON: \When we granted
this hearing, it was based on the face
of the docunent, whether or not it was
presented in proper formfor both
protests --

MR | RBY: Uh- huh.

M5. BAXTON: -- and whet her or
not what was in the four corners of that
docunent was sufficient enough to
proceed to an evidentiary hearing. It
s --

MR | RBY: Uh- huh.

M5. BAXTON: -- here where
t hey have the opportunity to present
their evidence, and what we're hearing
Is a part of the evidence wasn't
available to themuntil Saturday. And I
understand the hours that our staff put

in, but, frankly, that's the result of a
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public records request and getting to it
when we can --

MR. | RBY: Uh-huh.

M5. BAXTON: -- based on when
we're in the mdst of an election.

MR IRBY: Sure. No, and | --
| hear that definitely. | think ny main
poi nt though is the petition for a
hearing --

M5. BAXTON:  Unh- huh.

MR. IRBY: -- the reason |
voted yes for a hearing was because we
were told we are not allowed to hear any
evi dence today, we have to wait until
the hearing, and ny --

M5. BAXTON:  Uh- huh.

MR. IRBY: -- vote yes for the
heari ng was under the assunption that
there was evidence to be presented. And
the fact that we're not ready to present
that a couple of weeks after that
request or that approval happened, |'ve
-- | don't feel like we -- | mean, we
really shoul d have approved that, and

especially now | don't feel |ike we need
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to extend it.

M5. BAXTON: | think they're
two different things here --

THE COURT REPORTER  You think
it's two different things what?

M5. BAXTON: | think they're
two different things. | think it was
erroneous to say you granted it assum ng
that they already had the evidence.

MR IRBY: Ch, |I"'msorry.

M5. BAXTON: We granted it
based on --

MR ITRBY.: | --

M5. BAXTON: -- whether or not
their petition was in proper form and
what was alleged in the petition nerited
an evidentiary hearing.

MR IRBY: Right. | voted for
t hat purpose, so | can speak --

M5. BAXTON: Ckay.

MR. | RBY: -- personally. So
that's the only reason | changed froma
no to a yes on that, was because | was
under the assunption that there was

al ready evidence to be presented and we
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. Page 40
woul d hear about it today. And the only

way we coul d hear about it was to nove
fromthe consideration to the hearing.
That's why | approved that.

M5. BAXTON: Ckay.

MR. IRBY: So that's ny
opi nion --

M5. BAXTON. Right.

MR. I RBY: -- you know.

M5. BAXTON: But | think it
woul d be erroneous to in essence punish
themfor, quite frankly, what was --

MR. | RBY: A staff del ay.

M5. BAXTON. -- an unknown
assunption and a staff del ay.

MR. I RBY: Sure. Ckay.

CHAIR Al right. Thank you
for that input.

Any ot her questions, points of
di scussi on anong nenbers of the board?

MR GRAY: I'm-- I"m-- |I'm
torn both ways on this one. On -- On
the one hand, | agree strongly with
M. Irby that, you know, the evidence

was out there and -- and was avail abl e.
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On the other hand, | agree
strongly with the two | awers on this
board who have nuch experience at
continuations, and ny brother-in-lawis
a | awer and, you know, | know t hat

continuations are very comon, if not

popul ar.

But 1'd like to hear a little
nore fromthe -- the two | awers and
also Pamto -- to determ ne which way |
-- | should vote because I'm-- |I'm

sw ngi ng both ways here.
M5. BAXTON:  You' ve got 15
| awyers in -- in the room
MR GRAY: |I'm--
THE COURT REPORTER  Got 15
| awyers --
MR. GRAY: -- |'m outnunbered.
THE COURT REPORTER: - -
| awers what? | didn't get all your
comrent .
M5. BAXTON: ['msorry. Yeah,
he has 15 |lawers in the room so which
two | awers is he --

MR, GRAY: (kay.
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M5. BAXTON: -- referring to
he would |ike to --

MR CGRAY: The --

M5. BAXTON: -- hear fronf

MR. GRAY: The two nost
| nportant ones right now, the ones on
t he board.

M5. BAXTON: Ch, okay.

MR. GRAY: Yeah, okay. Sorry.

CHAIR | wll say in the
practice of law, continuances are very,
very common and of ten done.

M5. BAXTON:. Well, they are --

CHAIR |'m sure Ms. Baxton
woul d agree with that.

M5. BAXTON: They are conmmon
and often done, especially when in this
case if we consider this in a crimnal
arena, this is discovery evidence that
was provided in a tinely fashion, and
that would really be not too nuch of a
hi ndrance on a reasonable and fair judge
to grant a continuance based on the tine
that the information was received.

CHAIR  Ckay.
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MR | RBY:
ask you honest|y?
MS. BAXTON:
MR | RBY:
about this before --
M5, BAXTON:
MR | RBY:
that resonated to ne
not the defendant in
M5. BAXTON
MR | RBY:
are --
presenting oursel ves

t he staff,
And | -- |

you know,

bal | ot .

f eel

So could -- could I
Uh- huh.
So when we tal ked

Uh- huh.
-- 1 know t he point
a lot was we are
this, and so --
Correct.

-- the fact that we

it's alnbst as if we are

as trying to defend
deci si ons on each

| i ke our -- the

conversations that we had had previously

were the parties need to bring to us --

V5. BAXTON:
VR. | RBY:
M5. BAXTON:
MR | RBY:

Evi dence.
-- evidence --
Uh- huh.

-- of specific

| ssues and specific deficiencies. And

iIf that's the case, |

then certainly we'll

f those are there,

hear those. But

It's not that they should cone to us
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sayi ng, okay, here's a -- a list of
nanmes, prove that you did this right.
It should be proved --

M5. BAXTON: | don't think
that's what they're doing. | think they
are --

MR. | RBY: (kay.

M5. BAXTON: -- in a position
where they're trying to present evidence
but they didn't have what they requested
in atinely manner.

MR. | RBY: kay. Ckay.

M5. BAXTON: | think that's
where we are.

MR. | RBY: (kay.

CHAIR And it is their burden

to cone --

M5. BAXTON: It is --

CHAIR -- forward --

M5. BAXTON: -- their --

CHAIR -- it's not our
burden --

M5. BAXTON: -- burden to cone

forward, not ours.

CHAIR. -- for themto show by
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substanti al evidence --

MR. | RBY: Sure.

CHAIR -- there's been a
violation of election |Iaw or m sconduct
or irregularity. It's not -- It's not
our burden to prove that we did
everything right.

MR. | RBY: (kay.

M5. OXENDI NE: Well, we just
-- we want to hear -- we want to be able
to hear both sides and we want to -- |
-- I"'min favor of doing the
conti nuance --

MR | RBY: Sure.

THE COURT REPORTER  You're

MR ITRBY: O giving a
cont i nuance.

M5. OXENDINE: -- but not --
not | ooking at a week.

CHAIR Al right. Wat I'd
like to do is to take up a notion and
following the notion discuss the -- the
details. And as | said, | -- what |

woul d prefer is to have the parties
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consult with our -- Attorney Darby about
when to schedule -- after -- after
di scussing with -- with the board,
unl ess the board has any -- any -- any
-- any -- | have a preference, but --
but | think we need to --

M5. BAXTON: Ckay.

CHAIR. -- go ahead --

M5. BAXTON: Let's go -- So |
nove that we grant continuance.

CHAIR Al right. W just --

M5. BAXTON: Do you want ny --
nmy -- ny special day that | would
recomend or just the notion to grant
t he conti nuance?

CHAIR | think notion to
grant the continuance is in order and --

MR | RBY: Yes.

CHAIR  -- subject to draw ng
up an -- an order --

M5. BAXTON: Ckay.

CHAIR -- wth nore

specificity init.
M5. BAXTON: Ckay.
CHAIR Ckay. So nove by
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Ms. Baxton to approve the notion for
continuance. Al in favor raise your
hands.

Al l opposed?

Motion carries 4 to 1. Thank
you.

That, | believe, concludes all
the itens on the agenda. Wat | would
suggest is that we consult about the
appropriate tinme for the -- for the --
for the hearing and get it set, and
M. Darby wll draw up an order of --
granting the continuance and setting a
time for the reschedul ed -- reschedul ed
heari ng.

MR. STANLEY: M. Chair, may |
make one additional comment?

CHAI R Yes.

MR STANLEY: Ckay. One
t hought that | had to help streanline
the process -- it mght be a
consi deration for the county attorney
and for the chair and for the board
itself -- is if the staff and M. Bowens

woul d present the information on the
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absentee ball ots and the provisional
ballots first and then hear | egal
argunent after the fact, then we'll be
able to sort of narrow the issues in

addition to how they've narrowed it and

how this board has narrowed it, as well.

MR ITRBY: | don't --

CHAIR  Respectfully, | think
it's the -- the burden on the protestor
to cone forward with evidence, and we
wll -- we wll respond to that. But,
no, it's not -- not for us to make a

presentation first.

MR. STANLEY: In ny experience

on any other other boards |'ve dealt
with, they've streamined it. That's a
-- That's fine. That's --

M5. BAXTON: You're done.

MR, STANLEY: Yes, sir.

CHAIR Al right.

M5. BAXTON: Ckay.

CHAIR: Al right. Thank you.

Is there any other business before the
board? Any other coments? | think --

M. Darby?
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MR. DARBY: | -- | know you
said you weren't -- | know you said you
wanted himto consult with ne with
regards to a tinme, but | -- | think it's
better for us to just go ahead and do it
now - -

CHAIR Al right.

MR. DARBY: -- so we can agree
and everybody wll be right here and
they can say yes or no, | |ike that day,
don't like that day.

CHAIR Al right. Menbers of
t he board, first --

MR, | RBY: Yes.

CHAIR. -- | woul d suggest
this Friday.

M5. BAXTON: That woul d be ny
suggesti on.

CHAIR Al right. Anybody
el se okay with Friday?

MR, GRAY: At 5 p.m again?

CHAI R Yeah.

M5. BAXTON: Ckay. So if
y'all want ne here --

CHAIR  5: 30.
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1 M5. BAXTON:  Yes.

2 CHAIR Al right.

3 M5. BAXTON:. Because you wil |
4 be sitting here | ooking at each ot her

5 until | get here at 5:15.

6 CHAIR: Al right. Are the

7 board nenbers okay with 5:30 Friday?

8 MR. IRBY: | can do Friday at
9 5:30.

10 CHAIR  Ckay.

11 MR | RBY: Yes.

12 CHAI R Counsel ?

13 M5. ASANTE- SM TH:  Yes.

14 CHAIR 5:30 --

15 M5. ASANTE- SM TH.  Thank you
16 very nuch, 5:30.

17 CHAI R Counsel ?

18 MR. STANLEY: | had planned to
19 go hone to get a Christmas tree with ny
20 children, but I can -- if 5 o'clock is
21 the only tinme that works -- | would
22 prefer earlier in the day, but if that's
23 not possible, I can -- | can --
24 MR. GRAY: Could -- Could we
25 do Thursday?
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CHAIR | -- | -- 1 appreciate
that and -- but rest assured a | ot of
peopl e here have been working through
hol i days and -- and overtine, as well,
so --

M5. BAXTON: Yes, sir. Yes,

CHAIR -- | apol ogi ze --

M5. BAXTON: On Thursday, |
have anot her obligati on.

MR, GRAY: (kay.

M5. BAXTON: Yeah. O herw se,
| woul d be open --

MR. GRAY: No, that's --

CHAIR Al right.

MR. GRAY: -- that's okay.

CHAIR Is that all right wth
the staff, M. Director? Friday, 5:30
p. m?

MR. BONENS: Sir, at the
pl easure of the board.

CHAIR: Thank you. Appreciate
the consideration. Al right. So --

MR. GRAY: Let -- Let nme ask

-- before we just settle, | -- are we
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able to do earlier in the day on Friday?

CHAIR  I'Il defer to --

MR GRAY: | -- I'm-- M.
Baxt on --

CHAIR Ms. Baxton and M.
Oxendi ne --

MR. GRAY: -- | know your
schedule -- Yeah, and Ms. Oxendi ne, of

course. Yeah. M neeting schedule
happens to be lighter on this Friday,
which is very rare. So ny schedul e's
not the problem but I -- I'mjust
asking. If it's not good for you,
totally understand for all of us.

M5. OXENDI NE: |'m flexible.

CHAIR On Friday? Friday's

flexible. GCkay. | -- I'mflexible.
M5. OXENDI NE: Ms. Baxton?
M5. BAXTON: |'mthinking.

Goi ng through ny Rol odex t hough.

MR. GRAY: Could it possibly
in the -- be in the norning?

M5. BAXTON: Absolutely not,
no, sir.

MR. GRAY: Ckay. That
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answer ed t hat.

M5. BAXTON: The earliest |
could be here is probably 3:30. That's
the earliest.

CHAIR Could we nmake it 4
just to be safe?

M5. BAXTON. We coul d.

MR. | RBY: How does that work
for you all?

MS. ASANTE-SM TH: The | ater,
the better would be ideal. | have a --
| know | have a standing -- | have a
st andi ng appoi ntnent, but an appoi nt nent
made nmuch earlier this year that |
cannot nove that is earlier in the day.

MR. IRBY: Yeah. | -- |
woul d be respectful of y'all's tine,
t 0o.

M5. ASANTE-SM TH:  Yes, sir.

M5. BAXTON: Wiat tine is your
appoi nt nent ?

CHAIR Is 4 p.m too earlier
for you?

M5. ASANTE-SM TH. No. 4 p.m

woul d be fi ne.

Page 53

Legal Media Experts
800-446-1387




Durham County Board Of Elections
HEARING, on 11/30/2020

© 00 N o O b~ wWw N P

N DN D D NMNMDNN P P P PP,
aa A~ W N b O © 00 N O O A W N B O

CHAIR  Ch, okay.

M5. ASANTE-SM TH:  Yes, ma'am

CHAIR  Ckay.

M5. BAXTON: WIIl 4 work for
you?

CHAIR:  Ckay.

MR. KNI GHT: That was a yes,
for the record.

CHAIR: Get you back hone by
m dni ght maybe.

MR. KNI GHT: Maybe.

CHAIR 4. 4 or 4:30 -- you
call it.

M5. BAXTON:. Ckay. So | will
make nyself avail able at 4.

CHAIR 4 p.m Friday. Al
right. Thank you. M. Darby, you have
sufficient information to --

MR. DARBY: | do.

CHAIR -- draw up the order?

kay. Al right. Thank you.
There being no further business --
unl ess anybody has any comments,
questions? Director or board nenbers?

MS5. BAXTON: Huh- uh.
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CHAIR Al right. 1Is there a
notion to adjourn?

M5. BAXTON: Move adj our nnent .

CHAIR  This noves the neeting
-- board adjourned. Al in favor of the
noti on say aye.

( MULTI PLE AYES.)
CHAIR: Any opposed? Meeting

I s adj ourned. Thank you everybody.

( THE PROCEEDI NGS CONCLUDED AT 5:55 P. M)
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CERTI FI CATE

State of North Carolina
County of Harnett

I, Mary Lynn Fuller, a notary public in
and for the State of North Carolina, do
hereby certify that I was the court
reporter at the aforenentioned
proceedi ngs and that the foregoing is a
true, correct, and full transcript of

t he proceedi ngs herein.

I further certify that | am not counsel
for, nor in the enploynent of any of the
parties to this action; that | am not

rel ated by blood or narriage to any of
the parties, nor am| interested, either
directly or indirectly, in the results
of this action.

In W tness whereon, | have hereto set ny
hand, this the 4th day of Decenber,
2020.

Mary Lynn Fuller, CVR
Not ary Public
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